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ORGANIZATIONAL MEETING

THURSDAY, FEBRUARY 17, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The Committee met, pursuant to notice, at 3:33 p.m., in Room
SR-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the Committee, presiding.

Present: Senators Schumer, Inouye, Nelson, Pryor, Udall, War-
ner, Leahy, Alexander, Cochran, Shelby, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Staff Director; Jason Abel, Chief Counsel; Adam Ambrogi,
Administrative and Legislative Counsel; Carole Blessington, Assist-
ant to the Staff Director; Sonia Gill, Counsel; Julia Richardson,
Counsel; Lauryn Bruck, Professional Staff; Lynden Armstrong,
Chief Clerk; Matthew McGowan, Professional Staff; Mary Suit
Jones, Republican Staff Director; Shaun Parkin, Republican Dep-
uty Staff Director; Paul Vinovich, Republican Chief Counsel; Mi-
chael Merrell, Republican Counsel; Abbie Platt, Republican Profes-
sional Staff; Trish Kent, Republican Professional Staff; and Rachel
Creviston, Republican Professional Staff.

OPENING STATEMENT OF SENATOR SCHUMER

Chairman SCHUMER. The Rules Committee will come to order.
Good afternoon, and I would like to welcome my colleagues to the
first Rules Committee meeting of the 112th Congress, and the first
thing I want to say is how much I look forward to working with
our new Ranking Member, Senator Alexander. He has been a great
member of this Committee, and as you know, he and I spent a lot
of time with our two Leaders, Reid and McConnell, trying to figure
out rules changes, and he was always smart and gracious and will-
ing to try and work together. And I know we will be able to do that
on many issues as we move forward.

On the Republican side, we have two additional new members.
First we have Senator Blunt of Missouri, who is here; and then we
have the two new kids on the block: Senator Leahy and Senator
Shelby, who probably have at least 60 years of seniority in the Sen-
ate together, but they are seated—they wanted to remember what
it was like to sit at the very end, and here they are. But I have
been sitting at the other end of Senator Leahy’s Judiciary Com-
mittee for a long time, and if I can be half as good a Chairman as
he is, I will be happy.

Each of our new members, of course, brings a wealth of experi-
ence, and I look forward to their participation on the Committee.

o))
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This year, we have a number of important issues to consider:
Senate administration, oversight of legislative and executive
branch agencies, legislation, Presidential nominations, and the
Senate rules and procedures. And as I mentioned, Senator Alex-
ander and I have already worked closely together on the changes
to the Senate rules and procedures that were adopted last month.
We are continuing to work with the Homeland Security and Gov-
ernmental Affairs Committee on reducing the number of Presi-
dential appointments that require confirmation, and other mem-
bers of the Committee, especially Senator Udall, who is here,
played key roles in these efforts as well, so we thank him for his
many efforts.

Senator Alexander and I will work with other members, and we
will try to be as bipartisan or nonpartisan as possible, depending
on the time, on issues of interest to you. As Senator Udall can tell
you, the whole push for rules changes began when he early on last
year came over and said, “Why don’t we have some hearings?” And
the rest is, as they say, history. So that is an open invitation to
any member of this Committee on either side. If there are par-
ticular issues you are interested in working on, having hearings
about, please do not be shy. Let us know.

So now I want to turn this over to my friend and the new Rank-
ing Member of this Committee, Senator Alexander, for opening re-
marks, and then anyone else who wishes to make some remarks,
feel free, and maybe particularly this Committee being so novel, we
:}ivelcome the junior members making remarks even on their first

ay.

Senator Alexander?

OPENING STATEMENT OF SENATOR ALEXANDER

Senator ALEXANDER. Thank you. Thanks, Chuck. This is a real
honor for me to not just be on the Committee but to be the Ranking
Member. In many ways, this is the most important Committee in
the Senate because it has a particular responsibility for preserving
the Senate as an institution—an institution that deals with the
most important issues facing our country and does so in a way that
preserves minority rights. And so I take that seriously, and that is
the reason I asked to be on the Committee to begin with.

Second, I appreciate the chance to work with Chuck Schumer.
We have had a busy beginning because of the good work that Sen-
ator Udall and others did in raising some questions about the oper-
ation of the Senate. We had a good debate after good hearings here.
And I think while they did not get everything they proposed, which
is usual in the Senate, they created an environment in which we
made some real progress in not just changing Senate rules but
changing Senate behavior, at least to begin with.

So we are off to a good beginning. They have made a real con-
tribution, and we are in the midst of some important changes.

I look forward to the legislation that we all worked on together
to strengthen the Senate in two ways. One was to make it easier
for any President to staff his or her administration. President Ken-
nedy I think had 250 Presidential appointments. President Obama
has nearly 1,500 confirmed appointments, which is too many. And,
second, there is the phenomenon of innocent until nominated, the
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idea that we take otherwise respectable Americans and the Presi-
dent invites them to serve in his administration, and they get
drawn through a gauntlet of confusing forms that turns them into
a criminal by the time they are confirmed or not confirmed.

So we are working on both problems with the support of both
Leaders and the support of a lot of people, and working on it with
Chuck has been a real good experience because he is direct, hard-
working, and, I have found, pleasant to work with.

Finally, I want to welcome

Chairman SCHUMER. Surprise, surprise, surprise.

Senator ALEXANDER. No, no, no. About all I need to know is
where you are, and it is never hard to find that out from you.

[Laughter.]

Senator ALEXANDER. I would say that our newest members must
be the most experienced new members of the Committee in the
Senate, maybe in Senate history, I mean, Senator Shelby and Sen-
ator Leahy to begin with, and Senator Blunt is no rookie. He has
been the whip of the House of Representatives, one of most accom-
plished new members of the Senate that has come here in a long,
long time.

So I am delighted to be on the Committee. I look forward to
working with Chuck. We have got some important issues to finish.

I would just say, Chuck, that we hope to get the legislation we
are working on up and going when we come back from recess and
move it through the Senate and have something to be proud of.

Chairman SCHUMER. Great. Well, thank you, Senator Alexander,
and I do truly look forward to working with you.

Does anyone else want to make an opening statement? We have
nine. We are waiting for Senator Durbin who is evidently on his
way. Very nice of him to come. Oh, Senator Inouye is here, our
great leader. So we have ten.

Why don’t we go forward? And then anyone who wants to make
an opening statement can do so afterwards, unless our new mem-
bers would like to say something, since among them they probably
have over 100 years of legislative experience. Wouldn’t you say?
Each of you has been in office at least 30 years, in elected office.

[Informal discussion followed before continuing the Organiza-
tional Meeting business.]

. Senator LEAHY. Thirty-seven, but Senator Inouye has been here
onger.

Chairman SCHUMER. These are our new members, Mr. Chair-
man, that young fellow down there and this young guy right here.

Please, Senator Shelby.

Senator SHELBY. Mr. Chairman, I do not need a chair today to
sit inz? but if I do, can I come straight to the Chairman on that re-
quest?

Chairman SCHUMER. Absolutely. I have served under not Senator
Blunt, but I have been a member when Senator Leahy has been
Chairman, and still is, of the Judiciary Committee, and a member
of Banking when Senator Shelby was Chairman. So I know they
know both ends of the game.

Senator CHAMBLISS. Mr. Chairman?

Chairman SCHUMER. Senator Chambliss.

Senator CHAMBLISS. Can I get some more office space?




[Laughter.]

Senator BLUNT. Mr. Chairman, can I get any office space?

[Laughter.]

Chairman SCHUMER. I think we are about finished.

By the way, one of the things we did is we sped up the proce-
dure, and—are we finished yet. Are we finished picking offices?

Ms. BORDEWICH. No.

Chairman SCHUMER. Who are we up to?

Ms. BORDEWICH. We do not say who or what number.

Chairman SCHUMER. What number?

Ms. BORDEWICH. We are over half done. We are in the 60s.

Chairman SCHUMER. We are in the 60s. We are much more than
half done, so we should finish in about a month. It used to take
until August. For you young members, you may not remember that.
One day you guys will get a hideaway.

Senator NELSON. Well, are hideaways next? Are we going to start
bumping in hideaways next?

Chairman SCHUMER. Hideaways and extra space come next.

Senator LEAHY. Mr. Chairman? Mr. Chairman, it is a lot better
than it used to be. When I first came here 37 years ago, I was the
junior-most member of the Senate. I was number 99. There had
been a tied race in New Hampshire, and they finally did the race
over again, literally.

Chairman SCHUMER. That is right.

Senator LEAHY. And myself and the next most junior person had
rooms in the basement of the Russell Building. Mine had been a
recording studio, so I had that kind of fiberboard with the holes all
through it. After about 15 minutes, you were going like this. So I
spent a lot of time walking outdoors.

Chairman SCHUMER. Well, you are in a little better shape now
than you were then, Mr. Chairman.

Senator LEAHY. I am.

Chairman SCHUMER. Senator Shelby?

Senator SHELBY. Mr. Chairman, the hideaways, when do we go
through those?

Chairman SCHUMER. As soon as we finish the offices. So I would
say in about a month.

Senator SHELBY. Thank you.

Chairman SCHUMER. And there are lots of—what number in se-
niority are you, Dick?

Senator SHELBY. In the whole Senate?

Chairman SCHUMER. Yes. That is how hideaways work.

Senator SHELBY. Maybe 15.

Chairman SCHUMER. No, you are higher than that.

Senator SHELBY. Well, I do not know. I might be lower.

Chairman SCHUMER. Oh, Senator Blunt, you will get a hideaway
as well because everyone gets one now with the Visitor Center.

Okay. Why don’t we get started?

Senator BLUNT. Mr. Chairman, I am guessing that my hideaway,
like my current office, will not have a window.

Chairman SCHUMER. Even my hideaway does not have a window
yet. It is all done by strict seniority. Being Chairman of Rules enti-
tles you to not much, but glad to be here.



5

[Here Committee Members resumed Organizational Meeting
business.]

Why don’t we begin our agenda? It is adoption of the Committee
Rules of Procedure and then the approval of an original resolution
which will fund the Rules Committee during the 112th Congress.
The Rules of Procedure are the same as the last Congress.

The second item on the agenda is the approval of the budget. As
many members are aware, the Rules Committee sent a letter to
Committee Chairmen and Ranking Members regarding their budg-
ets for the 112th Congress. The letter included guidance from the
leadership on the amount of funds that would be available for each
committee, and I am pleased to report that our resolution, the
Rules Committee resolution, is within these guidelines. I am also
pleased to inform the Committee that all other committees will be
reporting resolutions that are within the leadership guidelines, so
we have had great cooperation among both the Chairs and the
Ranking Members of all the committees.

So according to the Committee’s Rules of Procedure, we need ten
members to report legislation. We have them. So we can have a
voice vote on the motions unless there is a request for a roll call.
So at this time, a quorum is present. Is there any further debate
on the two agenda items—the proposed Rules of Procedure or the
Rules Committee budget for the next 2 years?

Senator INOUYE. Move to adopt.

Senator ALEXANDER. Second.

Chairman SCHUMER. We have a motion and a second to adopt.
Without objection, the Rules of Procedure are adopted.

The second question is on the adoption of the original resolution
authorizing expenditures for the Rules Committee for the 112th.
All in favor say aye?

[A chorus of ayes.]

Chairman SCHUMER. All opposed, nay?

[No response.]

Chairman SCHUMER. The ayes have it. Without objection, the
original resolution is reported.

So, with that, I thank you for your attendance.

[Whereupon, at 3:45 p.m., the Committee was adjourned.]
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EXECUTIVE SESSION ON OMNIBUS BUDGET
FOR SENATE COMMITTEES

TUESDAY, MARCH 1, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:10 a.m., in Room
SR-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Feinstein, Durbin, Nelson, Udall,
Warner, Leahy, Alexander, Cochran, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Chief of Staff; Jason Abel, Chief Counsel; Sonia Gill, Coun-
sel; Julia Richardson, Counsel; Lauryn Bruck, Professional Staff;
Lynden Armstrong, Chief Clerk; Matthew McGowan, Professional
Staff; Jeff Johnson, Staff Assistant; Mary Suit Jones, Republican
Staff Director; Shaun Parkin, Republican Deputy Staff Director;
Paul Vinovich, Republican Chief Counsel; Michael Merrell, Repub-
lican Counsel; and Rachel Creviston, Republican Professional Staff.

Chairman SCHUMER. The Rules Committee will come to order.
The Committee is meeting today to consider an original resolution,
the Omnibus Committee Funding Resolution, which will authorize
expenditures by Senate Committees for 112th Congress.

I am pleased to report all the Committees reported funding for
resolutions within the guidelines. The total authorization for indi-
vidual Committees is $242,710,872, down from $256,702,618. So it
has dropped over $10 million.

Under the joint leadership letter of February 3 which restored
special reserves to their historic purpose, Committees are no longer
guaranteed access to special reserves on request.

Since we have a quorum, is there any further debate on the origi-
nal resolution authorizing expenditures by the Committee of the
Senate for the 112th Congress?

Senator ALEXANDER. Mr. Chairman, I move its adoption.

Chairman SCHUMER. Any objection?

[No response.]

Chairman SCHUMER. All those in favor say aye.

[A chorus of ayes.]

Chairman SCHUMER. Opposed nay.

[No response.]

Chairman SCHUMER. The ayes have it. Without objection, the
original resolution is ordered reported. Since there is no further
business, first let me thank all the members for their very, very
conscientious service and on-time arrival, and the hearing is now
adjourned.

[Whereupon, at 10:12 a.m., the Executive Session adjourned.]
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EXECUTIVE BUSINESS MEETING

WEDNESDAY, MAY 11, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 2:16 p.m., in Room
301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Inouye, Feinstein, Durbin, Pryor,
Udall, Warner, Leahy, Alexander, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Staff Director; Jason Abel, Chief Counsel; Carole
Blessington, Assistant to the Staff Director; Josh Brekenfeld, Pro-
fessional Staff; Sonia Gill, Counsel; Julia Richardson, Counsel;
Lauryn Bruck, Professional Staff; Lynden Armstrong, Chief Clerk;
Jeff Johnson, Staff Assistant; Mary Suit Jones, Republican Staff
Director; Shaun Parkin, Republican Deputy Staff Director; Paul
Vinovich, Republican Chief Counsel; Michael Merrell, Republican
Counsel; Lindsey Ward, Republican Professional Staff; and Trish
Kent, Republican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. We expect two members on their way and
Senator Shelby is across the hall and is ready to come in, so I
thought we would just do the business and then we could just vote
as soon as they come, if that is okay with everybody. Okay. Then
thank you all for coming. Everyone rearranged their schedules, so
we very much appreciate—Senator Alexander and I appreciate peo-
ple coming.

We are going to be very quick. I am going to now submit all my
statements in the record and ask anyone else to submit their state-
ments in the record.

[Submitted for the Record]

We are going to try to get three things done today quickly. The
first is the nomination of William Boarman to be Public Printer.
The second is S. Res. 116, to expedite the confirmation process.
This is the bill that Senator Alexander has championed and shep-
herded through to remove some 400 people from the confirmation
rolls. And the third is a bill by Senator Levin to direct the Archi-
tect of the Capitol to create and install battery recharging stations
for electric cars that Senator Alexander and I have both co-
sponsered. So we are going to have three separate votes, voice
votes, hopefully, on those, and as soon as ten people are here, we
will do that.

Senator LEAHY. Mr. Chairman?

Chairman SCHUMER. The Senator from Vermont.

Senator LEAHY. Mr. Chairman, I have had the opportunity to
chair two authorizing committees, Agriculture and Judiciary, and
I think what Senator Alexander and you and others have done in
wanting to cut down the number of people who should not even be
in the confirmation process—they are not lifetime, they really serve
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at the pleasure of the President—I strongly endorse what you have
done. I think it is a great move forward.

Chairman SCHUMER. Thank you, Senator Leahy.

Senator Warner?

Senator WARNER. And I actually just wanted to raise the same
point. As someone who does not have the experience of Senator
Leahy but sometimes kind of question all of the time and effort
spent on what seem to be relatively minor nominations, the fact
that Senator Alexander has taken the lead and worked with you
to cut down that process, I think, makes more effective government
and I commend you both.

Chairman SCHUMER. Thank you, Senator.

We have ten, so without further ado, maybe we can vote. Do you
want to say something more?

Senator ALEXANDER. No. Why don’t we vote.

Chairman SCHUMER. Statements will be in the record. He shows
his wisdom as a legislator.

Is there any further debate on the nomination of William dJ.
Boarman, of Maryland, to be Public Printer?

[No response.]

Chairman SCHUMER. Seeing none, the question is on reporting
the nomination favorably to the Senate. Unless there is a request
for a roll call, this will be a voice vote. All those in favor, say aye.

[Chorus of ayes.]

Chairman SCHUMER. Opposed, nay.

[No response.]

Chairman SCHUMER. The ayes have it. The nomination is ordered
reported to the Senate with the recommendation the nominee be
confirmed.

Second is S. Res. 116, nominations. Unless there is a request for
a roll call vote, this will be a voice vote. Is there any further debate
on reporting S. Res. 116, to provide for expedited Senate consider-
ation of certain nominations subject to advise and consent?

[No response.]

Chairman SCHUMER. Seeing none, the question is on reporting S.
Res. 116 favorably to the Senate. All those in favor, say aye.

[Chorus of ayes.]

Chairman SCHUMER. Opposed, nay.

[No response.]

Chairman SCHUMER. The ayes have it. S. Res. 116 is ordered re-
ported to the Senate.

Finally, we have S. 739. Unless there is a request for a roll call
vote, this will be a voice vote. Is there any further debate on S.
739, a bill to authorize the Architect of the Capitol to establish bat-
tery charging stations for privately owned vehicles in parking areas
under the jurisdiction of the Senate at no net cost to the Federal
Government?

[No response.]

Chairman SCHUMER. Seeing none, the question is on reporting S.
739 favorably to the Senate. All those in favor, say aye.

[Chorus of ayes.]

Chairman SCHUMER. Opposed, nay.

[No response.]
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Chairman SCHUMER. The ayes have it. S. 739 is ordered reported
to the Senate.

The record will remain open for any statements that people may
wish to make, and I want to thank everybody for coming. Before
I adjourn the meeting, I am going to call on Senator Alexander.

Senator ALEXANDER. Mr. Chairman, I want to thank you and the
members for rearranging schedules. The confirmation bill is a good
bill for the Senate, and Senator Schumer and I are going to meet
with the White House Director of Personnel and encourage them
to clean up and make more orderly the executive branch nomina-
tions process so we have less of the “innocent until nominated”
phenomenon.

The electric vehicle bill is a good start as a pilot program to do
our part to take what I think is the best step forward in reducing
our use of oil. It’s a small step, but also a big step, at no cost to
the taxpayers.

Thank you very much.

Chairman SCHUMER. Any other comments?

Senator FEINSTEIN. Mr. Chairman?

Chairman SCHUMER. The Senator from California.

Senator FEINSTEIN. If I might, it is my understanding that this
is Josh Brekenfeld’ s first bill that has come out of Committee. He
has served me as staff. He has served this committee as staff. So
%)thought it might be nice just to say, well done, Josh. Much of the

est.

Chairman SCHUMER. Thank you, Senator Feinstein, and Josh has
done an incredible job in every way in a professional sense. In the
Rules Committee, we are staffed by career civil servants who just
serve the body, and the body would not work without people like
Josh, so I want to add my thanks to you, Josh. Thanks for your
service.

Any other comments? If not, then we are adjourned.

[Whereupon, at 2:22 p.m., the committee was adjourned.]
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STATEMENT OF CHAIRMAN CHARLES E. SCHUMER—RULES COMMITTEE EXECUTIVE
BuUsINESS MEETING—MAY 11, 2011

WILLIAM J. BOARMAN TO BE PUBLIC PRINTER

The Rules Committee shall come to order. Good morning.

I would like to welcome everyone, including our Ranking Member, Senator Alex-
ander, (and my fellow Rules Committee colleagues present here today).

The agenda includes both executive and legislative business—consideration of the
nomination of William (Bill) Boarman for the position of Public Printer and consid-
eration of S. 739 and S. Res. 116.

Our first order of business is the Public Printer nomination.

The Government Printing Office was created by “The Printing Act” in 1860 for
the production and distribution of information products and services for all three
branches of the federal government.

GPO publishes the Nation’s most important government information products, in-
cluding the Congressional Record and Federal Register, in electronic format for
widespread digital access by the public, and in printed form. It also produces and
maintains FdSys (“FED-SIS”), an enormous website and database that is the sole
source of official government documents.

Nearly 60 percent of the printing the GPO manages for the Federal Government
is procured through private sector vendors across the country. On a daily basis, the
agency manages between 600 and 1,000 print-related projects a day through a long-
standing partnership with America’s printing industry.

Mr. Boarman has a distinguished career in management and has mastery of the
field of publishing, including employment at GPO in the 1970’s. He already 1s work-
ing hard to modernize the process of making information available to the general
public in digital as well as printed form.

Last Congress, the Rules Committee held a hearing on Mr. Boarman’s nomination
on May 25, 2010, and a markup on July 20, 2010, where he was reported out of
Committee by voice vote. The nomination was placed on the Executive Calendar.

Mr. Boarman currently serves as Public Printer, following his appointment on De-
cember 29, 2010, by President Obama. On January 26, 2011, the President nomi-
nated him for Senate confirmation to a full term.

When we have ten Members present, we can have a voice vote to report this nomi-
nee out of committee, unless there is a request for a roll call vote.

OPENING STATEMENT OF SENATOR CHARLES E. SCHUMER
MARKUP OF S. RES. 116

May 11, 2011

We will now move to S. Res. 116, a bipartisan resolution which will create a
standing order that will expedite the Senate confirmation process for over 250 nomi-
nations. I'd like to thank my friend, Ranking Member Alexander, for his work on
this bipartisan effort.

This resolution is one result of the six filibuster hearings that this committee held
last year, and a byproduct of the reform deal that was struck at the beginning of
this Congress. These hearings were suggested by Senator Udall, who has been a
true leader on this subject, and I look forward to working with him on these issues
in the future.

In January, Majority Leader Reid and Republican Leader McConnell announced
a bipartisan working group to streamline the confirmation process as part of our
overall effort to reform Senate rules and procedures related to the filibuster.

Since that time, in conjunction with the Leaders, Senators Alexander, Lieberman,
Collins and I have been working closely in a true bipartisan effort to improve how
the Senate deals with executive nominations. Our mandate was limited in scope, but
the effect will be felt throughout our government.

S. Res. 116 as it currently stands will establish by standing order a new Senate
procedure to streamline the confirmation process for part-time positions on certain
boards and commissions. A majority of these boards require political balance. We
are doing this—rather than eliminating Senate consideration in its entirety—in
order to ensure that these politically-balanced boards remain bipartisan.

The expedited process for this class of “privileged nominations” will allow
uncontested nominations to avoid the full committee process. Each step of the proc-
ess will be recorded on new sections of the Executive Calendar. Upon request by
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any Senator, such a nomination may go through the regular committee confirmation
process.

However, the presumption is that these non-controversial part-time positions usu-
f;llylwill be approved by unanimous consent, and not be held up as part of other

attles.

S. Res. 116 works in tandem with S. 679, which was reported out by the Home-
land Security and Governmental Affairs Committee last month. That bill eliminates
Senate confirmation altogether for 204 Presidential appointments.

After their markup, we received a letter from Senators Lieberman and Collins
asking us to consider “whether it would be appropriate” to consider chief financial
officer positions in our resolution, not wishing to speak for Senator Alexander and
myself during their markup. Their opinion was that they were “not yet persuaded”
that these positions need to remain Senate confirmable.

We think that consideration of this issue is best left for the entire Senate, and
in a way that does not weaken our efforts.

I'd now like to ask Ranking Member Alexander if he has any opening statement
he’d like to give.

OPENING STATEMENT OF SENATOR CHARLES E. SCHUMER
MARKUP OF S. 739

May 11, 2011

We will now move to S. 739, a bill which authorizes the Architect of the Capitol
(AOC), at no cost to the Federal government, to create and install electric vehicle
recharging stations in Senate parking facilities.

This bill was drafted with bipartisan support. Senator Alexander and I join Sen-
ators Kerry, Murkowski, Bingaman, Merkley and Stabenow in supporting this bill
sponsored by Senator Levin.

It bears repeating: This bill creates a program that will not cost the Federal gov-
ernment one dime. S. 739 funds the installation and maintenance of the charging
stations by billing the individuals who use the plug-in stations.

S. 739 works on a simple premise: the more people who drive electric cars on cam-
pus, the more plug-in stations the AOC will install. S—739 insures that the demand
for plug-in stations will match the number of dues paying participants who fund the
program.

This bill is needed as more and more people decide to buy electric cars. Currently,
the Architect does not have the authority to install plug-in stations on the Capitol
campus. This bill fixes that problem in a smart, cost effective manner.

SENATE RULES COMMITTEE
OPENING STATEMENT
SENATOR ToMm UDALL

May 11, 2011

Mr. Chairman,

I began calling for reform of the Senate rules in January 2010. Since then, many
things have happened that have advanced that goal, but we are still a long way
from real, substantive reform.

I appreciate the chairman’s willingness to work on this issue and devote a sub-
stantial amount of the committee’s time to the hearings we held last year. We dis-
cussed many ideas on how to make the Senate a more functional and deliberative
body—including those proposed by Senators Wyden, Bennet, and Harkin.

What became clear in those hearings, and from the dysfunction that we witnessed
on the Senate floor, is that the Senate is a broken institution.

In the last Congress, because of rampant and growing obstruction, not a single
appropriations bill was passed. There wasn’t a budget bill. Only one authorization
bill was approved—and that was only at the very last minute. More than 400 bills
on a variety of important issues were sent over from the House. Not a single one
was acted upon. Key judicial nominations and executive appointments continue to
languish.

These issues cannot be fixed with minor reforms—they require us to make real
changes in how the Senate conducts its business. We attempted to make these
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changes in January, but were unable to pass the most substantive reforms. How-
ever, as part of that process we did get an agreement to continue working on the
problem. Part of that agreement included removing about one-third of Executive
nominees from needing Senate confirmation. What came out of that effort was two
pieces of legislation—S. 679, the statutory piece of nomination reform that removes
about two hundred nominees from confirmation, and S. Res. 116, which is the sub-
ject of today’s meeting.

While I appreciate the effort to draft these pieces of legislation, I do not believe
they go far enough to reform the Senate and ultimately do not address the real
problems in this body. S. 679 removes many nominees from needing Senate con-
firmation, but those exempted are primarily congressional affairs and public infor-
mation officer positions in Executive branch agencies. Senate Resolution 116 pro-
vides an expedited confirmation procedure for many part-time board positions.
While I believe this was a sincere attempt to help address Senate gridlock, these
nominations are rarely the reason for obstruction in the Senate. Instead of trying
to fix a problem that doesn’t exist, we should focus on the real issues that prevent
this body from doing the work that is expected of us.

I had hoped that last year’s Rules Committee hearings were the first step in mak-
ing some real reforms to the Senate as an institution. Those hearings were not
about what nominees should require Senate confirmation, but the more funda-
mental issue of how the Senate confirms nominees and passes legislation. We took
a good look at our rules—how they incentivize obstructionism ... how they inhibit,
rather than promote debate ... and how they prevent bipartisan cooperation.

But the next step should have been to implement common sense reforms to meet
these challenges—reforms that will restore the uniquely deliberative nature of this
body, while also allowing it to function more efficiently. I don’t think S. 679 and
S. Res. 116 are the answer to the problems we identified in last year’s hearings.

Senate Resolution 10, the reform package that I introduced in January, along
with Senators Harkin, Merkley, and twenty-three other cosponsors, was our attempt
at addressing the institutional dysfunction that has infested the Senate over the
past few decades. It contained five reforms that should have garnered broad, bipar-
tisan support. Unfortunately, enough Senators were not willing to give up a little
of their own individual power in order to make this a better institution for the coun-
try.

The first two provisions in our resolution addressed the debate on motions to pro-
ceed and secret holds. These are not new issues. Making the motion to proceed non-
debatable, or limiting debate on such a motion, has had bipartisan support for dec-
ades and is often mentioned as a way to end the abuse of holds.

I was privileged to be here for Senator Byrd’s final Rules Committee hearing,
where he stated:

“I have proposed a variety of improvements to Senate Rules to achieve a more
sensible balance allowing the majority to function while still protecting minority
rights. For example, I have supported eliminating debate on the motion to proceed
to a matter ... or limiting debate to a reasonable time on such motions.”

In January 1979, Senator Byrd—then Majority Leader—took to the Senate Floor
and said that unlimited debate on a motion to proceed, “makes the majority leader
and the majority party the subject of the minority, subject to the control and the
will of the minority.”

Despite the moderate change that Senator Byrd proposed—limiting debate on a
motion to proceed to thirty minutes—it did not have the necessary votes to overcome
a filibuster.

Efforts to reform the motion to proceed have continued since. In 1984, a bi-par-
tisan “Study Group on Senate Practices and Procedures” recommended placing a
two-hour limit on debate of a motion to proceed. That recommendation was ignored.

In 1993, Congress convened the Joint Committee on the Organization of Congress.
The Committee was a bipartisan, bicameral attempt to look at Congress and deter-
mine how it can be a better institution.

Senator Pete Domenici, my immediate predecessor, was the co-vice chairman of
the committee. Senator Domenici stated at a hearing before the Joint Committee,
“If we abolish [the debatable motion to proceed], we have gone a long way to dif-
fusing the validity of holds.”

But here we are again today—more than thirty years after Senator Byrd tried to
make a reform that members of both parties have agreed is necessary—and it still
has not been implemented.

The third provision in our resolution was included based on the comments of Re-
publicans at last year’s Rules Committee hearings. Each time Democrats com-
plained about filibusters on motions to proceed, Republicans responded that it was
their only recourse because the Majority Leader fills the amendment tree and pre-
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vents them from offering amendments. Our resolution provided a simple solution—
it guarantees the minority the right to offer amendments.

The fourth provision of our resolution addressed the abuse of the filibuster. Sen-
ator Merkley worked extensively with the Parliamentarian and CRS to devise a rule
that would make the filibuster real again. The concept is simple—if a senator wants
to prevent the rest of the Senate from ending debate on a bill or nominee, he or
she must actually continue to debate.

Finally, our resolution reduced the post-cloture time on nominations from thirty
hours to two. Post cloture time is meant for debating and voting on amendments—
something that is not possible on nominations. Instead, the minority now requires
the Senate use this time simply to prevent it from moving on to other business.

Our resolution was an attempt to make actual debate a more common occurrence.
It would bring our legislative process into the light, and hopefully, it would help re-
store the Senate’s role as the “world’s greatest deliberative body.”

I planned to offer amendments to S. Res. 116 that would have included some of
the provisions from our January resolution. I believe these amendments would have
improved the resolution and made it a much stronger reform package. I have with-
drawn these amendments in order to expedite the committee process, but have
every intention of offering them when we consider the bill on the floor.

I also wanted to offer an amendment to address a concern raised by Senator
Portman in the Homeland Security markup for S. 679. That amendment would have
preserved the Senate-confirmed status of the chief financial officers within our na-
tion’s major federal departments and agencies, including the major branches of the
military. CFOs are responsible for some of the least glamorous but most important
work necessary to ensure taxpayer dollars are well-spent. By law, these depart-
mental CFOs oversee all financial management activities relating to all programs
and operations of their agency.

At the Homeland Security & Government Affairs Committee mark-up last month,
Senator Portman offered an amendment to S. 679 that would have retained the re-
quirement of Senate confirmation for these positions. That amendment led to an
offer of a simple compromise: these top financial management executives would re-
main Senate-confirmed positions, but would be moved to the streamlined confirma-
tion process that the Rules Committee is now considering.

Chairman Lieberman and Ranking Member Collins expressed tentative support
for this approach, but asked that Senator Portman withdraw his amendment until
the Rules Committee acted on this compromise proposal. On April 14, Senators
Lieberman and Collins wrote Chairman Schumer and Ranking Member Alexander
to ask that the Rules Committee consider placing chief financial officers on the ex-
pedited confirmation track. I had hoped we would consider this amendment today,
but it will also have to wait until the bill is on the floor.

I believe holding markups for important legislation is an important part of the
legislative process in the Senate and it is the responsibility of each committee to
carefully look at the legislation within its jurisdiction. Unfortunately, most commit-
tees no longer fulfill that responsibility, which is just one more indication that the
Senate no longer functions as our founders intended.

I have withdrawn my amendments, but I do plan to offer them, and probably sev-
eral others, when the resolution goes to the floor. I hope at that time we can have
an open and honest debate on this legislation and consider amendments to improve
the resolution.

I ask that the April 14 letter from Senators Lieberman and Collins to Senators
Schumer and Alexander be included with my statement in the hearing record.

Thank you again, Mr. Chairman.
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Linited Dtates Senate
COMMITYEE ON
HOMELAND SECURITY AND GOVERNMENTAL AFFAIRS
WASHINGTON, DU 20510-8280

April 14,2011

The Honorabte Charles E. Schumer The Honorable Lamar Alexander
Chairman Ranking Member

Committee on Rules Committee on Rules

United States Senate United States Senate
‘Washington, D.C. 20510 Washington, D.C. 20510

Dear Chairman Schumer and Ranking Member Alexander:

Thank you for your leadership of the working group on executive nominations. We have
been privileged to participate in the working group with you and with the Majority and Minority
leaders, and believe that the two pieces of legislation that have emerged from that process are an
important step in improving and speeding up the confirmation process.

Yesterday, as you are aware, our Committee voted to report out one of those pieces of
legisiation, S. 679, the “Presidential Appointment Efficiency and Streamlining Act of 2011.”
During our debate on the bill, Senator Portman proposed an amendment to strike the provisions
of S. 679 that would eliminate the requirement for Senate confirmation for the chief financial
officers {CFOs) of 17 departments and agencies and the Controller of OMB’s Office of Federal
Financial Management. He raised the argument that, given the financial challenges facing our
government, it may be imprudent to weaken the accountability of the financial management
executives in major federal departments and agencies by completely removing CFOs from the
nomination and confirmation process. Although a CFO lacks substantive policymaking and
budgetary authority, he argued that financial management has a major impact on the proper use
of taxpayer funds, and that the Senate should retain its advice-and-consent authority with respect
to these positions.

While we believe that Senator Portman has raised a number of legitimate concerns, we
have not yet been persuaded that all of the CFOs that are currently Senate-confirmed need to
continue to be confirmed through the traditional confirniation process. Among other things, we
remain concerned that, in at least some cases, the requirement for full-blown Senate confirmation
may serve as a barrier to recruiting the highly skiiled professionals we need for these positions.
At the Department of Homeland Security, for example, the CFO position has remained vacant
for over two years. At the markup, however, we committed to pursue a compromise that would
address Senator Portman’s concerns, and in return, Senator Portman withdrew his amendment.

S. Res. 116~ the other piece of legislation from the working group, which is currently
pending before your Committee ~ would, as you know, create a streamlined process for
consideration of the nominations of part-time members of certain noncontroversial, bipartisan
boards and commissions. Among other things, it would allow the nominations for such positions
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to be considered directly by the full Senate, unless a member specifically requested that the
nomination be sent to Committee. At yesterday’s business meeting, Senator Portman suggested a
possible compromise with respect to his amendment: allowing CFO nominees to be considered
in the streamlined confirmation process provided for by S. Res. 116. We understand that you
expect to consider that resolution at a Rules Committee business meeting after we retum from
April recess. We are therefore writing to request that, at that business meeting, you consider
whether it would also be appropriate to include CFOs among the positions that should be
considered as privileged nominations eligible for this expedited treatment.

Should the Rules Committee adopt Senator Portman's proposed compromise and agree to
include the CFO positions in the streamlined confirmation process, we would then propose
making conforming changes to S. 679 (ie., restoring Senate confirmation for the CFO positions)
in a managers’ amendment on the floor.

We look forward to continuing to work with you on executive nominations reform. If
your statls have any questions or concerns, please have them contact Beth Grossman with
Senator Lieberman’s staff (224-9256) or Molly Wilkinson with Senator Collins’ staff (228~
3141).

Sincerely,

%,(/\ nséiwﬂ (s0lisn
oseph 1. Lieberman Susan M. Coiiins

Chairman Ranking Member
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HEARING ON NOMINATION OF GINEEN
BRESSO, THOMAS HICKS, AND MYRNA
PEREZ TO BE MEMBERS OF THE ELECTION
ASSISTANCE COMMISSION

WEDNESDAY, JUNE 29, 2011

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:07 a.m., in Room
SR—-301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Alexander, Cochran, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Jennifer Griffith,
Deputy Staff Director; Jason Abel, Chief Counsel; Veronica Gil-
lespie, Elections Counsel; Adam Ambrogi, Administrative and Leg-
islative Counsel; Carole Blessington, Assistant to the Staff Direc-
tor; Josh Brekenfeld, Professional Staff; Sonia Gill, Counsel,
Lauryn Bruck, Professional Staff; Lynden Armstrong, Chief Clerk;
Jeff Johnson, Staff Assistant; Mary Suit Jones, Republican Staff
Director; Shaun Parkin, Republican Deputy Staff Director; Paul
Vinovich, Republican Chief Counsel; Michael Merrell, Republican
Elections Counsel; and Trish Kent, Republican Professional Staff

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. The Committee on Rules and Administra-
tion will come to order. We are going to try to finish this in record
time. So, we are going to ask everybody to be very brief. In fact,
I am going to start with myself.

I have an opening statement. I am going to put it in the record.
The hearing, as you know, is a confirmation hearing of the nomina-
tion of three nominees to the Election Assistance Commission. We
know how important the EAC is.

And so, I am going to put my entire statement in the record. I
know that Senator Alexander very much wants to make an opening
statement, and so, I am going to defer to him.

Wigh unanimous consent, my entire statement is entered into the
record.

[The prepared statement of Chairman Schumer included in the
record:]

OPENING STATEMENT OF SENATOR ALEXANDER

Senator ALEXANDER. Thanks, Mr. Chairman. I am going to be
reasonably succinct——

Chairman SCHUMER. You do not have to be succinct.

Senator ALEXANDER. I need to make my statement.

Chairman SCHUMER. I understand. Please.

Senator ALEXANDER. It is good to see you and good to see Senator
Cochran.
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Mr. Chairman, with all due respect to the nominees before us,
I think this hearing is premature. Instead of considering new nomi-
nees, we ought to be abolishing this commission.

The Election Assistance Commission was constituted in 2003.
Since then, our Committee has not had one single oversight hear-
ing on it. My predecessor at this Committee, Senator Bennett,
wrote in 2009 to ask for an oversight hearing. We did not have one.
I wrote in March to suggest one. We did not have one.

Our government is borrowing 40 cents out of every dollar we
spend. We have a terrific finance problem with the Federal Govern-
ment. Yet today, we are considering new appointments to a com-
mission that should cease to exist.

Now, here is why I say that. This commission was created by the
Help America Vote Act in 2002. The Election Assistance Commis-
sion was authorized for three years and given certain tasks. The
primary task of the commission was to distribute federal payments
to the states to help them upgrade their voting systems. $3.2 bil-
liondwas appropriated for these statements, and it has been distrib-
uted.

Given our current fiscal situation, it is very unlikely any more
federal money is forthcoming. The current Administration seems to
agree with that. They have asked for no funds for this purpose in
either of their last two budgets.

The commission was also directed to develop voluntarily voting
system guidelines and a testing and certification program for vot-
ing machines. The actual work involved in this is performed by the
National Institute of Standards and Technology.

Finally, the commission was to act as a clearinghouse to collect
and distribute information on best practices. Yet the intended
beneficiaries of this service do not seem to have much use for it.

The National Association of Secretaries of State, a bipartisan or-
ganization, has twice voted in favor of a resolution calling for aboli-
tion of the commission.

So, we have a situation where we are saying we are the govern-
ment, we are here to give you help that you do not want. The tasks
of the commission have now either been completed or can be per-
formed by more appropriate entities.

The commission did its job. We should thank the commission and
the staff for their service. But if the completion of their appointed
task is not enough of a reason to close it down, the commission also
appears to have serious management problems.

Though its mission has dwindled, its staff has grown. The com-
mission had 20 staff in 2004. Last year it had 64 staff. The average
salary of the staff, according to Congressman Greg Harper, is over
$100,000. Why is more staff needed, Mr. Chairman, for less work?

This year’s budget submission for the commission proposes
spending $5.4 million to manage $3.4 million worth of programs.
Now, does this make any sense? When the cost of the overhead and
staff salaries exceeds the amount of a program, clearly something
is wrong.

Finally, the commission has an unfortunate history of hiring dis-
crimination. The office of special counsel found that they engaged
in illegal discrimination when, during a search for a general coun-
sel, an employment offer was made and then withdrawn when the
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Pemocratic commissioners discovered the applicant was a Repub-
ican.

The result was a substantial settlement being awarded to the ap-
plicant, forcing taxpayers to bear the cost. It has been reported
that in subsequent interviews a similar thing has happened within
appropriate questions about military service.

Mr. Chairman, I recognize the nominees before us are not to
blame for this incident but that is beside the point. Even if we were
to assume that the nominees could right the ship and correct the
problems, the question would remain where would the ships sail
and why make the trip?

Do we even need the commission? With its main job completed
and with a big budget problem in Washington, why could not its
remaining duties be better performed somewhere else?

Can a government program once created ever be terminated? Mr.
Chairman, Ronald Reagan once said, “A government bureau is the
nearest thing to eternal life we will ever see on this earth.”

Should we not try, using this opportunity, to prove President
Reagan wrong?

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you, Mr. Ranking Member. That is
sort of a different issue than moving nominees, whether the com-
mission should continue.

I appreciate your views, and we will continue the discussion on
that. I have heard carefully what you said. We should not gainsay
that the commission has done some good things - testing voting
equipment, dealing with butterfly ballots which created all the
kinds of problems, and establishing the military heroes grants
which help injured combat veterans vote.

But it is an issue that we will discuss. I understand your strong
feelings and I understand the need to cut back and I understand
the need for having the kinds of functions the commission does be
done somewhere. The commission has done a good job.

But with that, we both believe, even though we may not agree
on the commission, we both believe that nominees should move
quickly. And so we will move forward with our nominees if that is
okay with the other members here.

Senator COCHRAN. Mr. Chairman.

OPENING STATEMENT OF SENATOR COCHRAN

Chairman SCHUMER. Senator Cochran.

Senator COCHRAN. I would like to join my colleague from Ten-
nessee and express my concerns that we are walking into an area
where there is some uncertainty. And in fairness to the nominees
who are before the Committee for confirmation, I hope we can re-
solve this issue.

I notice one of the Congressional members from my State has
joined in introducing legislation in the other body that would elimi-
nate the commission, and I noticed that it is expected that if we
did, we would save about $33 million in taxpayer funds.

And the question is a legitimate question that I think the distin-
guished Senator from Tennessee has raised.

Chairman SCHUMER. It is a legitimate question and we will fig-
ure out a forum to deal with that question.
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Senator COCHRAN. With that assurance, I will shut up and let
you do what you want to do.
Chairman SCHUMER. Senator Blunt.

OPENING STATEMENT OF SENATOR BLUNT

Senator BLUNT. Mr. Chairman, I heard your last statement and
I was just going to ask if that was our intention, but I would like
to look at this as well.

When I was the Secretary of State of Missouri, I was the chief
election official of the state for eight years. In 2010, I know many
of the Secretaries of State called for the elimination of the Election
Assistance Commission agency and the President has not requested
any grant funds to be distributed which was one of the early and
maybe most successful purposes of the agency.

I join my colleagues in looking forward to your decision to call
a hearing to talk about the future of this agency. This request im-
plies nothing about the quality of the nominees, but just the pur-
pose of the agency.

Chairman SCHUMER. I did not agree to have a hearing. I just
said we would continue our discussions. We will.

Senator BLUNT. Well, I was optimistic in the way I heard you say
that.

Chairman SCHUMER. I did not say we would not. I did not say
we would.

Senator BLUNT. I tend to be optimistic anyway, Mr. Chairman.
That is why I think we are going to get things done.

Chairman SCHUMER. Okay. Thank you. And you are a fine mem-
ber of this Committee and I appreciate your optimism. Okay.

Let me introduce the three witnesses here. We have three nomi-
nees. Our current commissioner, Gineen Bresso, was recommended
by Speaker Boehner and has been an EAC commissioner since
2008. Thank you for your service, and I am sure my colleagues join
me in that. The comments about the need for the commission is no
reflection on the job that you have done.

Tom Hicks is recommended by Leader Pelosi, and he has served
as Senior Elections Counsel for the House Administration Com-
mittee. Myrna Pérez, recommended by Majority Leader Reid, has
an impressive legal career with degrees from Yale, Harvard, and
Columbia. In her current job she is a counsel at the Brennan Cen-
ter for Justice.

So, we are going to swear the nominees in. Please stand. I ask
the nominees to raise their right hand. Do you swear that the testi-
mony you are about to provide is the truth, the whole truth, and
nothing but the truth, so help you God?

Ms. Bresso. I do.

Mr. Hicks. I do.

Ms. PEREZ. I do.

Chairman SCHUMER. Thank you. Please be seated.

Now, your statements are going to be put in the record. They are
available to members.

Because we want to expedite these hearings, I am going to take
the liberty, with the permission of my colleagues here, to go right
ahead to questions, if that is okay with you, Mr. Chairman, Mr.



21

Ranking Member. He is almost the chair. We work in such a bipar-
tisan way that I did not want to call him the chairman——

Senator ALEXANDER. I just hope to be the Chairman.

Chairman SCHUMER. So, with that, let me ask two questions to
each of you and then we will go to my colleagues.

I am interested in learning what you each want to focus on as
commissioner of the Election Assistance Commission, number one.

And second, there has been some criticism of the EAC in recent
years regarding management and personnel issues. What measures
would you take to improve the administration of the agency?

First, Ms. Bresso, then Mr. Hicks, and then Ms. Pérez. Then we
will call on my colleagues.

TESTIMONY OF GINEEN BRESSO, NOMINATED TO BE A
MEMBER OF THE ELECTION ASSISTANCE COMMISSION

Ms. BRESSO. Thank you, Chairman Schumer.

Certainly all of the HAVA mandates that the commission has to
fulfill are important, but I believe what I would like to focus on cer-
tainly is the testing and certification of our voting systems.

We do have systems that are in the field; and through our qual-
ity monitoring program, we are going to have to observe and see
how they do perform.

When I was chair, during my tenure, we did not have any sys-
tems that were certified prior to my coming to the EAC. But during
that time, I worked with my colleagues and we had certified four
systems; and since then, we have certified an additional two sys-
tems and also two modifications.

Slo, I believe that is very important for the upcoming election
cycle.

[The prepared statement of Ms. Bresso is included in the record:]

Chairman SCHUMER. Mr. Hicks.

TESTIMONY OF THOMAS HICKS, NOMINATED TO BE A
MEMBER OF THE ELECTION ASSISTANCE COMMISSION

Mr. Hicks. Thank you, Chairman Schumer.

I think that there are a couple of things that the commission can
still focus on. One being its clearing house function. Elections, as
you know, happen every two years, and those elections might have
problems in them. That is not to say that the commission should
be abolished.

I believe that the commission can still function very well in
terms of getting information out to the state and local officials who
are very adamant in their decision to keep the agency alive.

The NASS decision was not necessarily unanimous. There were
secretaries of states, particularly Mark Ritchie from Minnesota,
who voiced his opinion of the commission being still available.

The testing labs, I believe, function very well and I believe that
the functions of that program should remain with the EAC.

Mr. Harper’s bill would transfer most of these functions over to
the FEC, I think, should not be passed. I should also express that
these are my opinions and not of my bosses who currently employ
me.

The bill itself would move particular items over to the FEC. The
FEC has been viewed by many as an agency that is deadlocked on
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the simplest of things. Some say that sometimes they cannot even
agree on what day of the week it is.

So, I do not believe that the EAC should be abolished. I think
that it can still function really well. I think that the state and
locals have voiced their opinion. I think that the civil rights groups
have voiced their opinion, and I believe that the administration of
elections which is different than the financing of elections which
the FEC holds, makes these two agencies completely different and,
therefore, they should remain different.

[The prepared statement of Mr. Hicks is included in the record:]

Chairman SCHUMER. Thank you, Mr. Hicks.

Finally, Ms. Pérez.

TESTIMONY OF MYRNA PEREZ, NOMINATED TO BE A MEMBER
OF THE ELECTION ASSISTANCE COMMISSION

Ms. PEREZ. Thank you, Senator.

At this time, I would not feel comfortable committing to a firm
list of priorities without talking to election administrators and see-
ing what it is that they need. But I think my focus would be on
three things.

One is growing confidence in the agency. It is very, very impor-
tant that election administrators, Congress, and the public feel like
they are getting expert service from the EAC, and that Congress
and the public feel like taxpayers dollars are being well spent.

I would also like to focus on making sure that the voting system
standards were the gold standard for voting system certification,
and I think this is one area where it is possible for there to be
economies of scale.

It should not be the case that every state has to expend what
could be prohibitive resources just to make sure that our voting
systems are safe and reliable; and by having one agency that can
collect all of the information and be accessible to all of the vendors
so they know what sort of benchmarks they have to hit, I think will
produce efficiencies of scale and economies of scale.

The last thing I think I would like to focus on is that of making
sure that the Agency is ahead of the cutting edge technical and
legal issues that are facing election administrators today.

Election administration is dynamic. The technology is changing
at a rapid pace and the laws are changing at a rapid pace. And
election administrators have to do a great deal of work under very
challenging situations including resource challenges.

And if the agency is operating well and can predict what those
issues are and figure out an effective way to disseminate and col-
lect that information, I think that the comprehensiveness of its
scope and the fact that it has a nationwide mission will allow it to
be beneficial to the election administrators.

I would like to note in my final moments that I find it deeply
disturbing that NASS has lost its confidence in the EAC, and if I
am confirmed, I will talk to them. I will try to figure out where the
disconnect is and try to make sure that the EAC provides them the
best customer service available.

[The prepared statement of Ms. Pérez is included in the record:]

Chairman SCHUMER. I thank all three of you for your good and
succinct answers. We are going to try to finish by 10:30. So, I
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would ask my colleagues for brevity. We can have statements sub-
mitted into the record, of course, and other questions for the nomi-
nees. We will have ample questions.

Eut I want to call on my friend and colleague, Senator Alex-
ander.

Senator ALEXANDER. Thanks, Mr. Chairman. I would just ask
one question. I would observe, I think these nominees are very well
qualified, and you and I have just completed an extensive review
of all the positions that the Senate advises and confirms and I
think we ought to find a commission upon which they could serve
where they have something to do.

So, none of what I am saying has any reflection upon the three
of them. I think they are exceptionally talented people.

My question is for each of you. Our election system leaves re-
sponsibility for running elections in the hands of state and local of-
ficials. The Help America Vote Act provided some federal assist-
ance, some minimal federal requirements; but it basically left the
system of elections in state and local hands.

Do you see that as a good or bad thing? Do you think the elec-
tions would benefit from more federal control? Do you think the
EAC would be more effective if it had more power?

Chairman SCHUMER. Ms. Bresso.

Ms. BRESSO. Certainly. I agree that the elections should be ad-
ministered on the state level as you had articulated; and certainly,
you know, just traveling around and talking to election officials,
each state is different, each locality is different. There is not a “one
size fits all” approach. So to the extent that EAC can provide as-
sistance to states and localities with the administration of elec-
tions, I believe that would be most beneficial.

Chairman SCHUMER. Thank you for your good and succinct an-
swer.

Mr. Hicks

Mr. Hicks. The Help America Vote Act was crafted in a bipar-
tisan manner back in 2001 and 2002. There was a lot of blood,
sweat, and tears that came up with that piece of legislation. If Con-
gre}sls should decide that it should be change is when I will change
with it.

Chairman SCHUMER. Thank you, Mr. Hicks.

Ms. PEREZ.

Ms. PEREZ. Our Constitution sets forth a very important and pro-
tected role for the states in the administration of elections, and I
very much believe that states have a very important role to play.
I think that state and local election administrators need resources,
they need assistance, they need information being sent to them,
and Congress made a determination that a federal agency could do
that through a number of very delineated but very important statu-
tory functions.

I think that we as voters are best served if the Election Adminis-
tration Commission focuses on the nuts and bolts of election ad-
ministration and focuses on the core activities that Congress set
forth for the Agency in the Help America Vote Act.

Chairman SCHUMER. Thank you, Senator Alexander.

Senator COCHRAN.

Senator COCHRAN. Mr. Chairman, let me ask Ms. Bresso.
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You have previously expressed some concerns about the budget
submitted by the EAC. What role do you see the commissioners
playing in the formation of a budget submission and what, if any,
changes would you recommend be reviewed by the Committee dur-
ing that process?

Ms. BRESSO. Currently, the commissioners play a role in the
budgets but it is more at the last part of the budget process.

Under our roles and responsibilities document that was adopted
through a consensus vote prior to my tenure, the commission had
delegated the authority to the executive director to develop the
agency’s financial plan.

And certainly as commissioners, being appointed to the commis-
sion and having accountability to the taxpayers and Congress, we
need to play a much more active role, and I want to work with my
colleagues here to make sure that we do that moving forward.

Senator COCHRAN. Thank you very much.

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you. Now, since we have a few extra
minutes because of everyone’s brevity, do any of the witnesses
want to say anything else that you did not get a chance to add?
Do not feel obligated but take the opportunity.

Mr. Hicks. Thank you, Chairman Schumer.

I would just like to acknowledge the presence of my mother——

Chairman SCHUMER. Isn’t that nice.

Mr. Hicks. —who flew down from Boston to be here today.

Chairman SCHUMER. Would she please stand so we can acknowl-
edge her as well. Hi. I am sure you are proud of your son, Ms.
Hicks.

[Applause.]

Mr. Hicks. The only other thing that I would like to add is that
my children were not able to make it here today. They will be
watching this via the webcast so I just wanted to acknowledge the
three of them.

Elizabeth, who is seven. Megan, who is four, and Edward, who
is two. Thank you.

Chairman SCHUMER. Well, God bless them, and I am sure they
are proud of their dad as we all are.

Ms. PEREZ.

Ms. PEReZ. If I may do the same. My husband Mark Muntzel,
members of my family, members of my church family, longtime
friends, classmates, colleagues are here today to provide their love
and support. I am truly blessed.

Chairman SCHUMER. Great. Thank you. Would they like to,
would at least your husband and immediate family like to stand so
we can acknowledge them and thank them.

Thank you both for being here.

That was nice. Again I want to repeat what Lamar Alexander
said. You are all three very well qualified. There is discussion as
to whether the EAC should continue as you have heard, and that
is a discussion we will continue. I promise that to Senator Alex-
ander, but that issue is not a reflection on the quality of either
your service, Ms. Bresso, or your nominations, Mr. Hicks and Ms.
Pérez. You are outstanding people and I am glad you are looking
to work in our government.
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So, let me thank the nominees for testifying this morning.

The record will remain open for five business days for additional
questions and statements.

The hearing is adjourned.

[Whereupon, at 10:29 a.m., the Committee adjourned.]
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Executive Summary of Testimony of Gineen M. Bresso
Nominee for Commissioner for the UL.S, Election Assistance Commission
Senate Committee on Ruies and Administration
June 29, 2011

Good morning Chairman Schumer, Ranking Member Alexander and members of the
Committea

Thank you for the opportunity to testify before the Senate Committee on Rules and
Administration, it has been an honor to serve as a Commissioner on the U.S. Election
Assistance Commission (EAC) for the past two and a haif years. My background,
working in elections first in Maryland and then at the Committee on House
Administration, has served me well in my time at the EAC. As a Commissioner | have
worked with my fellow Commissioners and staff to fulfill cur mandates under the Help
America Vote Act (2002) and provide assistance to State and local election officials. |
look forward to working with my fellow Commissioner Donetta Davidson, Mr. Hicks, Ms.
Perez, EAC staff and ali of our stakeholders.

Thank you and | look forward to any questions you may have.
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Statement by Gineen M. Bresso
Nominee for Commissioner for the U.S. Election Assistance Commission
Senate Committee on Rujes and Administration
June 29, 2011

Chairman Schumer, Ranking Member Alexander and members of the Committee

Thank you for holding this hearing to consider my nomination to serve a second term on the U.S Election
Assistance Commission (EAC). it has been an honor to serve on the Commission for the past two and a
haif years. | want to thank President Obama for re-nominating me as an EAC Commissicner. | also
thank Speaker Boshner for his support and recommendation to the President that | serve a second term
on the Commission. Many of you may aiready know me, because of my position as a sitting
Commissioner, or my previous position as staff to the House Administration Committee. For those who
may not, | would Iike briefly to review my background for the Commitiee.

My interest and experience in the area of elections began with my work in Maryland. As a policy advisor
10 the Governor, | was responsible for providing advice and guidance on federal and state election law
issues, including the newly-enacted Help America Vote Act (HAVA) of 2002. | extended my study and
expertise of election law when serving as elections counse! for Ranking Member Vem Ehlers on the
Committee on House Administration.

EAC is an independent, biparisan commission charged with adopting voluntary voting system guidelines,
developing guidance to meet HAVA requirements, accrediting voting system test taboratories and
cantifying voting equipment, and setving as a national clearinghouse of information on election
administration to assist states in meeting HAVA's requirements.

One of EAC's most important responsibilities is the operation of its voluntary federal voting system testing
ang certification program. When | bacame Chair of the EAC, the agency had yet to certify any voling
systems. During my tenure as Chair of EAC, | made it a priorily to work with my feflow Commissioners
and staff to ensure our testing and certification division had the resources necessary to move voting
systems through the process. Because of this effort, voting systems were certified and ready for use by
states and localities during the 2010 federatl election cycle. EAC successfully cestified four voting systems
during my time as Chair, and an additional two systems and two modifications have been certified since
then.

Qur clearinghouse is an area where the Cammission provides a coriduit for the exchange of information
regarding the administration of elections. As a Commissioner, | worked with my colleagues to improve
our clearinghouse by collecting best practices in the industry and share them with our stakehoiders.
Topics covered in the clearinghouse include voting system reports, contingency plans and information
about community partnerships.

in the decade since HAVA was enacted, | have found it rewarding te work on election law and poficy at
the state and federal level. 1 look forward to werking with my fellow Commissioner Donetta Davidson, Ms.
Perez, Mr. Hicks, EAC staff and all of our stakeholiders.

Again thank you and 1 iook farward to any questions you may have.
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Gineen M. Bresso
Biography

Ms. Gineen Bresso was nominated by President George W. Bush and
confirmed by the United States Senate on October 2, 2008 to serve on the
U.S. Election Assistance Commission (EAC). Ms. Bresso served as Chair
of the EAC in 2009. Her term of service extends through December 12,
2009.

Prior to her appointment with EAC, Commissioner Bresso was the minority
elections counsel for the Committee on House Administration. She
previously served as a policy advisor to former Maryland Governor Robert
L. Ehrlich, Jr. where her primary area of focus was on election law. She
also served as an attorney-advisor for the U.S. Patent and Trademark
Office, where she reviewed and prosecuted applications for federal
trademark registration. Ms. Bresso began her legal career by serving as a
judicial law clerk for the Honorable Arrie W. Davis, in the Maryland Court of
Special Appeals.

Ms. Bresso received her Juris Doctor from Western New England College
School of Law (19899) where she was a member of the Law Review. In
1995, she received a Bachelor of Arts in political science from the
University of Massachusetts at Amherst.
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Summary of Opening Statement of Thomas Hicks
Nominee for Commissioner
Elections Assistance Commlssion

Thank you for allowing me to testify this morning on my qualifications to be a commissioner at the
Election Assistance Commission.

Over the last 7 plus years, | have worked at the Committee on House Administration, the equivalent
committee in the House to Senate Rules and Administration. My primary responsibility is advising and
providing guidance to the committee members and caucus, on elections issues. Prior to that, { worked
at Common Cause, a nonpartisan, nonprofit advocacy organization that empowers citizens to make their
voices heard in the political process and to hold their elected leaders accountable to the public interest,
1 enjoyed working with state and local election officials, civil rights organizations and other stakeholders
to improve the vating process.

Throughout my childhood, my parents instilied in me two basic lessons of life. The first was that, in the
most basic terms, your car may break down, your house may burn down, and life will inevitably throw
you a series of unexpected curveballs, but your education will always be there, so get as much of it as
you can. The second lesson was to always treat your fellow man as you would like to be treated. These
lessons have guided me through fife and, if confirmed, | hope to continue to apply these life lessons at
the EAC.

Should ! be confirmed, 1 hope to use the lessons learned in life and my experlences to continue working
to achieve this goal. Thank you and | wil be happy to answer any questions,
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Senate Committee on Ruies
Staternent by Thomas Hicks, Nominee to be a Member of the Election Assistance Commission
Wednesday, June 29, 2011

Chairman Schumer, Ranking Member Alexander, members af the Committee, thank you for giving me
the opportunity to testify on my qualifications and thoughts on becoming a commissioner on the
Elections Assistance Commission. | would like to thank House Mingrity Leader Pelosi, the Committee on
House Administration Ranking Member Beb Brady, House Minority Whip Hoyer, Democratic Caucus
Chair Larson, and a list of other members from both sides of the aisle that is too long to state during my
five minutes. | would aiso like to thank everyone who supported and encouraged my nomination. { am
honored and humbled to be nominated and re-nominated by President Obama to serve on the Election
Assistance Commission.

| would like to acknowledge the presence of my three children, Elizabeth who is 7, Megan who is 4 and
Edward who is 2. | would also fike to recognize my mother Arnie Hicks who traveled from Boston for thit
occasion. ) would also like to express my appreciation to all the people who helped me get to this point
today, many of whom coutd not make it but are here in spirit.

| am the oldest child of Beany and Annie Hicks, who were born and raised in southern Geergia. They
moved to Massachusetts after marrying in the late sixties to start a family and seek out new work
opportunities. Although, they were not able to access the formal educational opportunities provided to
me, both have taught me more lessons than any text book. They are now enjoying their retirement and
doting on their grandchildren. My mother retirad from the Massachusetts Bay Transportation Authority
and my father as a Mechanic for various companles.

Throughout my childhood, my parents instilled in me two basic lessons of life. The first was that, in the
most basic terms, your car may breek down, your house may burn down, and life will inevitably throw
you a series of unexpected curvebalis, but your education will always he there, so get as much of it as
you can. The second lesson was to always treat your fellow man as you would like to be treated. These
lessons have guided me through life and, if confirmed, | hope to continue to apply these life lessons at
the EAC.

Another powerful experience was watching my mother vote for the first time. She brought my brother
and | into the voting booth and pulled the lever. She gently reminded us that when she was growing up
in southern GA, it was a lot harder for minorities to vote than on that day when she voted for President
Jimmy Carter. { was able to share this story with President Carter a few years ago. The ability to help
facilitate access to our voting system — the cornerstone of our system of government - for all eligible
Americans, has been a strong motivating factor in my career.

Over the last 7 plus years, | have worked at the Committee on House Administration, the equivatent
committee in the House to Senate Rules and Administration. { interviewed for the job the day after my
oldest daughter was born. My primary responsibiiity is advising and providing guidance to the
committee members and caucus, on elections issues, Prior to that, | worked at Common Cause, a
nonpartisan, nonprofit advocacy organization that empowers citizens to make their voices heard in the
political process and to hold their elected ieaders accountabie to the public interest. ) enjoyed working
with state and focal election officials, civil rights organizations and other stakeholders to improve the
voting process.
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Growing up in Boston, and participating in a voluntary busing program to the 8oston area suburbs for
high school, gave me a unique perspective on working with a diverse constituency-—not just racially, but
economically, and culturally. As Senior Class President, { was able to bridge gaps of mistrust between the
school’s adrninistration, students, teachers and parents. These experiences have served me well in my
collegiate athletic career, but also in my pursuit of higher education and my career path.

| believe that, regardless of partisan ideology or political affiliation, we ail want the same thing-—fair,
accurate elections, where we are confident of the outcome and ali eligible Americans (domestic and
overseas) are able to participate in our process, the best in the world. Should | be confirmed, | hope to
use the lessons fearned in life and my experiences to continue working to achieve this goal. Thank you
and | will be happy to answer any questions.
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Thomas Hicks

Thomas Hicks serves as the Democratic Sanior Elections Counsal for the Committee on House
Administration. {n this role, he is responsible for issues relating to campaign finance, election reform,
contested elections and oversight of both the Election Assistance Commission and Federal Election
Commission. Mr. Hicks came to the committee from the government watchdog group Common Cause,
where he served as a Senior Lobbyist and Policy Analyst.

Priar to joining Common Cause, Mr. Hicks worked for nearly 8 years in the Clinton Administration as a
Speciaf Assistant and Legislative Assistant in the Office of Congressional Retfations for the Office of
Persannel Management.

Mr. Hicks, a native of Boston, Massachusetts, earned his Bachelor’s Degree in Political Science from
Clark University in Warcester, MA. He earned his law degree from the Catholic University of America -
Columbus Schoo! of Law.
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Summary of Opening Statement of Myrna Pérez
Nominee for Member,

Election Assistance Commission

Before the
Committee on Rules and Administration
United States Senate

June 29, 2011

Elections are the cornerstone of our democracy, and all Americans have an interest in their efficient and
secure administration. Administering elections, however, is a difficult task. State and federal election
laws governing election administration are complicated, rasources for election administration are
scarce, the technology is always changing, and it is can be challenging to inocutate the administration of
elections from the politics of elections.

funderstand election administration from a variety of perspectives and have certain skilts which wili be
useful to the EAC in performing its duties. First, | have substantial experience in research and collecting
and disseminating information. Second, | have substantial amount of subject matter knowledge on
issues related to election administration. Finally, | have strong strategic and public management skills.
My approach, if confirmed, to my rofe and duties would refiect the following: {1} a clear understanding
of the role of the EAC, {2} a desire to work closely with election administrators, {3} responsible
stewardship of public funds, and {4} a respect for data.

A significant part of my career has been dedicated to protecting and preserving the right to vote and
improving our election systems. As a voter, and as a person who has represented voters, | know that
election administration is critically important to our democracy.
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Written Statement of Myrna Pérez
Nominee for Member,

Election Assistance Commission

Before the
Committee on Rules and Administration
United States Senate

June 29,2011

Chairman Schumer, Ranking Member Alexander, and distinguished members of the committee:

Thank you for holding this hearing and giving me the epportunity to discuss with you my qualifications
to serve on the Election Assistance Commission {“EAC”). 1 care deeply about the fair, impartial and
accurate administration of elections, and I would be immensely honored by the chance to serve, should
the Senate choose to confirm my nomination.

1 have been extremely fortunate in my life and career. | am a native Texan, a resident of New fersey,
and a lawyer working in New York City. My parents were born in Mexico, moved to the United States as
children, and grew up with limited means. They raised me and my brother in an environment which
respected public service — my father served in the Air Force and works for county government, my
mother works for the US Postal Service; and they made possibie my ability to attend Yale College,
Harvard’s Kennedy School of Government, law school at Columbia, and for my brother to pursue a
career in law enforcement. | have been given a great many gifts, and { believe responsible stewardship
of those gifts means | must explore opportunities to use my good fortune in service of others, whether i
be by correcting bible study lessons for persons in prison, or serving breakfast to those in my
neighborhood who are food insecure, or in a variety of athers way, including in my professional
experiences in the private, nonprofit, and government sector. it is with great gratitude that | experience
your consideration for the opportunity to serve my country and the democratic principles for which it
stands.

Experience

Elections are the cornerstone of our democracy, and all Americans have an interest in their efficient and
secure administration. Administering elections, however, is a difficult task. State and federal election
faws governing election administration are complicated, resources for efection administration are
scarce, the technology is always changing, and it can be challenging to inoculate the administration of
elections from the palitics of elections.
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The EAC’s mission, in my view, Is to provide resources and reliable information to election
administrators and voters on issues of election administration, | believe | can further that mission
because | understand election administration from a variety of perspectives. My interest in voting and
election adrninistration started the summer in college that | worked for my county’s election
administrator processing registration forms and identifying potential polfing locations. Today, | serve as
chair of the election law committee of the New York City Bar Association. Professionally, as Senior
Counsel at the non-partisan Brennan Center for Justice at NYU School of Law, | represent voters, talk
frequently with efection administratars, study federal and state election laws, and research election
practices.

Congress gave the EAC the duties of conducting research, collecting and disseminating information,
certifying voting systems, and maintaining the federal form. | have certain skills which I think, if
confirmed, will be useful to the EAC in parforming those duties.

First, | have substantial experience in research and collecting and disseminating information. As a policy
analyst for the Government Accountability Office, | had to perform qualitative and quantitative research
on issues requested by Congress. At the Brennan Center, | also conduct research. In both jobs, 1 have
had to pay close attention to appropriate methodologies, talk to people on the frontlines, and make that
Information accessible to a variety of audiences. Second, | have a substantial amount of subject matter
knowledge on issues related to election administration, | have spent the better part of the past five
years working on issues related to election administration — from list maintenance efforts to statewide
voter registration databases. And while my focus has been on the interests of voters, ong cannot
effectively serve voters without understanding the realities faced by election administrators. Finally, {
have strong strategic and public management skills. In my personal and professional life, | hava worked
for organizations where resources are limited, the organizational purpese has been defined, and the
operational environment has been key 1o mission achievement, very much flke the EAC.

Approach

While it would be premature to commit to any particular course of action without being more familiar
with the internal workings of the EAC and talking to my fellow commissicners and election
administrators, | can tell you that if confirmed, my approach to my role and duties would reflect the
following:

A clear understanding of the role of the EAC — State and federal laws govern election administration, not
the EAC. Congress has set farth the EAC’s responsibilities of assisting states and localities with their
administration of elections by providing data and technical assistance, and those responsibilities are
static unless and until Congress decides to change them. The £AC will function best if it focuses on the
nuts and bohs of election administration and is not distracted by those guestions best suited for
legislatures and the courts.

A desire to work closely with election administrators - | have a great deal of respect for election
administrators and the work that they do, and do not believe the EAC can function effectively without
their input and perspectives, ! am fartunate that my current job requires me to talk frequently with
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election administrators and | am glad that if confirmed, | can continue to have those conversations. { am
interested in learning more about their research and information needs and their ideas about what
shared practices would be heipful.

Responsible stewardship of public funds —~ These are tough fiscal times, which make it ever more critical
that the EAC aperates efficiently. | bring a personal frugainess to my own decision-making, and, if
confirmed, ! will expect the EAC to use its resources effectively and thoughtfully. if confirmed, | will
work with the other commissioners to ensure that the management of the Commission is top-notch,
and that the concerns of the public and election officials are addressed. |want all stakeholders to be
confident that the taxpayer dollars supporting the EAC is money well-spent.

A respect for data —~ My work on election administration is guided by research and evidence about what
works and what does not. If confirmed as an EAC Commissioner, } would work to ensure that any advice
and assistance provided to election administrators be thoughtful and well-researched.

Conclusion

A significant part of my career has been dedicated to protecting and presetving the right to vote and
improving our election systems. As a voter, and as a person who has represented voters, | know that
election administration is critically important to our democracy. The EAC, if operating well, is a valuable
resource available to election administrators because of its nationwide scope, narrow focus, and
expressly delineated responsibilities. { believe that my experience, skills, and approach make me well-
equipped to help the EAC efficiently and effectively fuifill its congressional mandate. !f confirmed,
would look forward to working collaboratively with the members of this Committee ta achieve that goal.
Thank you for this opportunity to be before you today and | would be pleased to respond to any
questions you may have.
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Biography of Myrna Pérez

Myrna Pérez is currently Senior Counsel at the Brennan Center for Justice at NYU School of Law, where
she has worked and published on a variety of voting rights Issues. Previously, Ms. Pérez was the Civil
Rights Fellow at Relman, Dane, and Colfax, a civil rights law firm in Washington, DC, and served as a
policy analyst at the United States Government Accountability Office. She currently is Chair of the
Election Law Committee of the New York City Bar Assoclation. Ms. Pérez is the recipient of several
awards, including the Puerto Rican Bar Association Award for Excellence in Academia and the Robert F.
Kennedy Award for Excellence in Public Service. She clerked for Judge Anita B. Brody of the United
States District Court for the Eastern District of Pennsylvania and for Judge Julio M. Fuentes of the United
States Court of Appeals for the Third Circuit. Ms. Pérez holds a B.A. from Yale Coilege, an M.P.P. from
Harvard University’s Kennedy Schoo! of Government, and a J.D. from Columbia Law Schood.
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June 30, 2011

Senator Charles Schumer Senator Lamar Alexander

Chairman Ranking Member

Senate Rules & Administration Committee Senate Rules & Administration Committee
305 Russell Senate Office Building 305 Russell Senate Office Building
Washingten, DC 20510 Washington, DC 20510

Dear Chairman Schumer and Ranking Mcmber Smith,

'would like to submit for the committee’s record this letter of support for Thomas Hicks, nominee for
Commissioner of the Election Assistance Commission. Tom, originally from the 8" Congressionat
District of Massachusetts, is a stellar nominee for the EAC.

As you may know, Tom is currently Senior Elections Counsel for the Committee on House
Administration Minority Staff. I had the pleasure of working with him during my tenure on the House
Administration Committee from 2007-2010. Through the time both my staff and 1 spent getting to
know Tom, it became clear that his experience and demeanor would make him a solid choice for
Democratic EAC Commissioner.

Tom, originally from the neighborhood of Roxbury in Boston, Massachusetts, attended Clark
University for his undergraduate cducation and later received his taw degree (rom the Catholic
University of America. He has worked in the executive and legislative branches of the federal
government as well as in the nonprofit sector at Commion Cause. He has served on the Cominittee on
House Administration as majority and minority sta{f. His experience recommends him well for the
position of EAC Commissioner.

However, it is Tom's reputation as an even-tempered, pragmatic problem-solver that augurs best what
he might bring to the EAC. Tom is known and respected for being fair-minded and exceedingly
reasonable. He is a person who would scek the just and right answer to any challenging question, but
would not be consumed with debating academic points or scoring personal victories. Rather, | believe
based on my knowledge of Tom that he would work to seek a rational and moderate path forward on
whatever issues might come before the Commission.

It was no doubt an honor for Tom to receive President Obama’s nomination to the EAC, but | urge you
to complete this process and confirm Thomas Hicks to the EAC based on his extensive qualifications
and experience.

é\

z‘ /] / (@rrum O
Michael ( Jmuna
Member aftongress
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S. 2219, THE DEMOCRACY IS STRENGTHENED
BY CASTING LIGHT ON SPENDING IN ELEC-
TIONS ACT OF 2012 (DISCLOSE ACT OF 2012)

THURSDAY, MARCH 29, 2012

UNITED STATES SENATE,
COMMITTEE ON RULES AND ADMINISTRATION,
Washington, DC.

The committee met, pursuant to notice, at 10:07 a.m., in Room
301, Russell Senate Office Building, Hon. Charles E. Schumer,
Chairman of the committee, presiding.

Present: Senators Schumer, Feinstein, Durbin, Tom Udall,
Leahy, Alexander, and Blunt.

Staff Present: Jean Bordewich, Staff Director; Josh Brekenfeld,
Deputy Staff Director; Adam Ambrogi, Chief Counsel; Veronica Gil-
lespie, Elections Counsel; Julia Richardson, Counsel; Nicole Tatz,
Professional Staff; Lynden Armstrong, Chief Clerk; Jeff Johnson,
Staff Assistant; Mary Suit Jones, Republican Staff Director; Shaun
Parkin, Republican Deputy Staff Director; Paul Vinovich, Repub-
lican Chief Counsel; Michael Merrell, Republican Counsel; Lindsey
Ward, Republican Professional Staff; and Rachel Creviston, Repub-
lican Professional Staff.

OPENING STATEMENT OF CHAIRMAN SCHUMER

Chairman SCHUMER. Good morning and the Rules Committee
will come to order.

I would like to thank my friend, Ranking Member Alexander for
joining us at this hearing and all of my colleagues to discuss the
DISCLOSE Act of 2012, which our colleague Sheldon Whitehouse
introduced last week.

The Supreme Court’s Citizens United decision, in conjunction
with other cases, has radically altered the election landscape by
unleashing a flood of unlimited, often secret, money into our elec-
tions. In response to that disastrous decision, we introduced the
DISCLOSE Act of 2010, which would have increased transparency
by requiring full disclosure of the real sources of money behind po-
litical advertising. The House passed it. The President was ready
to sign it. But in the Senate, it failed to get cloture by one vote.

Now the problem is no longer hypothetical. The public is now liv-
ing with the aftermath of the Citizens United decision every time
they turn on their TV sets. An endless stream of negative ads is
now drowning out all other voices, including the candidates them-
selves. The events of the 2010 election cycle and what we have seen
so far in 2012 have confirmed our worst fears about the impact of
Citizens United and subsequent court decisions.

Two years ago, we were warned about these harmful effects, but
the results are even worse than expected. Just this morning, we
woke up to the breaking story reported by Bloomberg News that
major corporations, including Chevron and Merck, gave millions to
groups who ran attack ads in the 2010 elections and no one knew
about it until now. That means voters two years ago were left to-
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tally in the dark about who paid for the attack ads hitting the air-
waves.

The trend is disturbing. According to the Center for Responsive
Politics, a study they did showed that the percentage of campaign
spending from groups that do not have to disclose their donors rose
from a mere one percent in 2006 to 47 percent in 2010. We can
only imagine by what percentage it will grow by the end of 2012,
almost certainly over 50. So more than half the ads now run in
America have no disclosure. That is incredible and awful, in my
opinion.

And the money is coming overwhelmingly, of course, from the
wealthiest Americans, as you would expect. A recent study in Polit-
ico found that 93 percent of the money that was contributed by in-
dividuals to super PACs in 2011 came in contributions of $10,000
or more. And here is the most astounding thing about Politico’s
study. Half of that money came from just 37 donors. Half of the
money in the super PACs came from 37 donors. Is that democracy?

Even more worrisome, we are increasingly seeing contributions
to super PACs from nonprofit organizations, groups that can use
the tax code to hide their sources of money, and from shadowy
shell corporations. Some of these groups are nothing more than a
post office box in the middle of an office park.

By now, it should be clear to everyone that better disclosure is
desperately needed. The 2012 DISCLOSE Act introduced by Shel-
don Whitehouse, our Rules Committee colleague Senator Tom
Udall, and myself, among others, is already supported by 40 Sen-
ators. It is a bill that should be acceptable to people of every stripe.
That is how it was designed. That is how Senator Whitehouse and
those of us working with him designed it.

The previous bill imposed bans on government contractors and
foreign-owned corporations, but those bans have been taken out,
even though most of the sponsors thought it was the right thing
to do. The 2010 legislation also required reporting donations of
$600, but that threshold has been raised to $10,000 because, as we
have seen, these huge donations dwarf that amount and make a
donation of $100 seem irrelevant.

The new bare bones DISCLOSE Act has two key components,
disclosure and disclaimer, and it is very simple. Disclosure means
outside groups who make independent expenditures in election-
eering communications should disclose all their large donors in a
timely manner—all their large donors. The bill includes a way to
drill down to the original source of money in order to reveal those
who are using intermediaries as a conduit to obscure the true
funders. Through this covered transfer provision, even the most so-
phisticated billionaires will find it difficult to hide behind a 501(c)
organization or shell corporation.

Disclaimer means that voters who are watching the political ad
will know who paid for it. Under current law, candidates are re-
quired to stand by their ads. Why should outside organizations en-
gaging in this same kind of political activity be any different? The
2012 DISCLOSE Act would make super PACs, 501(c)s, 527s, cor-
porations, and labor unions identify their top five funders in their
TV ads and top two funders in radio ads. The leader of the organi-
zation would have to stand by the ad, just like candidates must do.
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Transparency is not just a Democratic priority. My colleagues on
both sides of the aisle have declared their support for greater dis-
closure as a way to prevent corruption. And eight of nine Supreme
Court Justices in the Citizens United decision supported disclosure.
The potential for corruption in the post-Citizens United era is all
too clear. It is time to get serious about full transparency. This bill
would do that.

That is why we are holding this hearing: to examine the need for
better disclosure and to discuss this particular legislation. And be-
fore we turn to our distinguished panel of experts, I want to ask
my good friend Ranking Member Alexander and any other member
who is here if they would like to make opening statements. As is
the usual practice, I would ask that statements by members and
witnesses are limited to five minutes. So without further ado, let
me call on Senator Alexander.

OPENING STATEMENT OF SENATOR ALEXANDER

Senator ALEXANDER. Thank you, Mr. Chairman. It is good to be
with you on this beautiful spring day, and this hearing is as pre-
dictable as the spring flowers. In the middle of an election, my
friends on the other side of the aisle are trying to change the cam-
paign finance laws to discourage contributions from people with
whom they disagree, all to take effect by July 1, 2012. I deeply ap-
preciate the sympathy that the Chairman is showing for the vic-
timized Republican primary candidates Santorum and Gingrich in
this whole process and I am sure they would want me to thank you
for that, as well.

This is a quickly called hearing

Chairman SCHUMER. Their thanks are accepted with gratitude
and humility.

Senator ALEXANDER. Thank you. A quickly called hearing, quick-
ly drawn up bill. Most of the enthusiasm for this hearing and this
bill comes, as the Chairman indicated in his remarks, because of
the Citizens United legislation, which basically says that rich non-
candidates and corporations have the same rights rich candidates
have to spend their money in support of campaigns.

This legislation is in the name of full disclosure. I am in favor
of full disclosure, but there is nothing in the Constitution about full
disclosure. There is something in the Constitution about free
speech. I often go by the Newseum down the street. Congress shall
make no law abridging the freedom of speech, it says on the wall.
The provisions in this bill chill and discourage free speech.

There is a way to have full disclosure and free speech, and that
is to take all the limits off campaign contributions. The problem is
the limits. These new super PACs exist because of the limits we
have placed upon parties and contributions. Get rid of the limits
on contributions and super PACs will go away and you will have
full disclosure because everyone will give their money directly to
the campaigns and the campaigns must disclose their contributions
in ways that we have already agreed do not discourage free speech.

I have done some research in preparation for this and I found an
especially compelling statement before this committee that was
rendered just exactly 12 years ago today, March 29, 2000. Some of
you were actually here that day. It was given by an obscure former
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Governor who had run for President and who had permanently re-
tired from politics, and he came before this committee and these
were the words that he said. “I have come to Washington to argue
one practical proposition, that the $1,000 individual contribution
limit in our Presidential nominating system makes it virtually im-
possible for anyone except the front runner or a remarkably rich
person to have enough money to run a serious campaign. This has
a number of bad effects for our democracy. It limits the voters’
choices and the opportunity to hear more about the issues. It gives
insiders and the media more say, outsiders less. It protects incum-
bents, discourages insurgents. It makes raising money the principal
occupation of most candidates, which in turn makes campaigns too
long. The $1,000 limit was put in place in 1974 after Watergate to
reduce the influence of money in politics. It has done just the re-
verse. I have also come with this practical solution. Raise the
limit.” That obscure retired former Governor was me.

And a few years earlier, Senator McCarthy, a better known re-
tired politician, came before this committee and said he never
would have been able to challenge Lyndon Johnson if Stewart Mott
and others who agreed with him had not given him so much money
in the 1968 campaign.

Now, the reason I am talking about limits is because if we took
the limits off, we would solve the disclosure problem. Rich can-
didates can continue their campaigns. The super PACs have actu-
ally permitted candidates like Gingrich and Santorum and others
to continue to run. Presidential races before this year were like the
Patriots lose the first three games, we tell them to get out of the
race. If Tiger Woods shoots 40 on the front nine, we say, end the
Master’s. In the NFL and at the Master’s, you play all the way
through to the end. Having money is what you need to play all the
way through to the end. And if Senator Kerry and Steve Forbes
have their own money, then others ought to be able to contribute
their money.

So, Mr. Chairman, as long as we have a First Amendment to the
Constitution, individuals and groups have a right to express them-
selves. And the best way to combine free speech with full disclosure
in a way that does not chill free speech is to take off all the limits
which would cause most contributors to give to campaigns. It would
drop the super PACs. And it would make this legislation, which
chills free speech, completely unnecessary.

Thank you, Mr. Chairman.

Chairman SCHUMER. Thank you, Senator Alexander.

Senator Feinstein.

OPENING STATEMENT OF SENATOR FEINSTEIN

Senator FEINSTEIN. Mr. Chairman, I thank you very much.

Given what we have seen in the Republican primary this year,
I really believe we must try to pass the DISCLOSE Act. In 2010,
we came close to passing it and it looks like we need just one addi-
tional vote to move the bill forward now.

This new Act is a critical step, really, to ensure that corporate
dollars will not flow in the dark to one candidate against another,
but instead, our election process will regain the transparency it has
lost after Citizens United.
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I find this whole hidden, shadowy world of the super PAC to be
really discouraging, and I suspect it is going to have a very discour-
aging impact on candidates that have not yet run for office but
might be considering to run for office. There is really no way the
average person, new candidate, can fight it. So if a company does
not like what you are doing, whether it is a big bank and you are
for financial reform, go out and get this person with untold, un-
known millions of dollars. I do not think it is the American method
of electing candidates.

I think this is the first step forward. I was really surprised at
the Supreme Court, and I want to thank the author and I want to
thank you and hopefully we can move on with this.

Chairman SCHUMER. Thank you, Senator Feinstein.

Senator Blunt.

OPENING STATEMENT OF SENATOR BLUNT

Senator BLUNT. Thank you, Mr. Chairman. Thank you for hold-
ing this hearing today. I appreciate the opportunity to discuss the
DISCLOSE Act.

I have some concerns with the bill. As a former Secretary of
State of Missouri, where I also served as the chief election official,
I am particularly interested in policies that affect elections. I be-
lieve this bill would place additional burdens on nonprofits as they
seek to advocate for public policies. I am also concerned, as Senator
Alexander was, about the First Amendment challenges that I be-
lieve this bill would present.

Before we consider adding new restrictions, I think we would be
well served to carefully examine our current laws and ensure they
are having their intended effect. Mr. Chairman, I would suggest
that might be a good topic for another hearing, particularly in this
election year, to look at the laws we have on the books now.

I am pleased we are having this hearing. I look forward to hear-
ing from the witnesses and thank you for holding it, Mr. Chairman.

Chairman SCHUMER. Thank you, Senator Blunt.

Senator Durbin.

OPENING STATEMENT OF SENATOR DURBIN

Senator DURBIN. Chairman Schumer, thank you for the hearing.
I support the DISCLOSE Act.

We are not talking about super PACs. We are talking about
super secret PACs, and the question is whether there ought to be
any transparency so the people of America know who is paying for
the information that is being shoveled at them.

We have seen a dramatic increase in these independent expendi-
tures to the point where mere mortals who dare run for office have
to wonder whether they are going to be overrun by some super
PAC or some individual or some special interest group, regardless
of the merits of their campaign or what the voters may care for in
their district.

And I think what we are doing here is introducing an element
into the body politic which is fundamentally corrupting. Senators
who have to wonder whether this morning’s speech on the floor or
this afternoon’s vote or tomorrow’s amendment just might irritate
a Los Vegas casino magnate, or two billionaire brothers who made
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a fortune in oil, or a retired plutocrat lounging in Jackson Hole, be-
cause tomorrow, the world may change for you.

We have seen candidates in this race already for the Senate, for
reelection, with more than $5 million being spent by March before
the election in negative ads by super PACs in their States. That
is a phenomena which is not conducive to an active, positive, and
productive debate among voters in this country about where this
country should go and how it should move forward.

And now, for something totally different, I support the DIS-
CLOSE Act, but I really believe that we need to get to the heart
of the matter, and that is why I have introduced the Fair Elections
Now Act, public funding. States as diverse as Maine and Arizona
have voted by referendum to move to public funding. Take the spe-
cial interests and the fat cats out of the picture. Shorter cam-
paigns, less money spent, direct contact with voters instead of sit-
ting for endless hours on a telephone begging for money from
strangers, that is what they think is the right thing for the future
of their States. I think it is the right thing for the future of this
country.

Major reform, unfortunately, often requires a major scandal.
Sadly, this year’s campaign for President is building up to a major
scandal when it comes to fundraising and the amount of money
spent. Will it be enough? Will it be the breaking point for real
change? I hope that this bill passes. I hope the DISCLOSE Act
starts basically lifting the veil on some of the expenditures that are
taking place. But we need to step beyond this or we run the risk
of dramatically changing this democracy which we all love.

Chairman SCHUMER. Thank you, Senator Durbin.

I just want to thank particularly Senator Udall for being here.
He has been an active member of the task force, has introduced
legislation, which does not come before this committee, it comes be-
fore our most junior member’s committee

[Laughter.]

Chairman SCHUMER [continuing]. Chairman Leahy, which would
undo Buckley v. Valeo, which is the whole decision that started us
in this somewhat convoluted way of dealing with campaign finance
reform and has been a real leader here. So we thank him for com-
ing and call on him for an opening statement.

OPENING STATEMENT OF SENATOR UDALL

Senator UDALL. Thank you, Chairman Schumer. This is an im-
portant bill and I really appreciate you holding a hearing on it.

In January 2010, the Supreme Court issued its disastrous opin-
ion in Citizens United v. FEC. Two months later, the D.C. Circuit
Court of Appeals decided the SpeechNow v. FEC case.. These two
cases gave rise to super PACs. Millions of dollars now pour into
negative and misleading campaign ads, and often without dis-
closing the true source of the donations.

The Citizens United and SpeechNow decisions renewed our con-
cerns about campaign finance, but the Court laid the groundwork
for this broken system many years ago. In 1976, the Court held in
Buckley v. Valeo that restricting independent campaign expendi-
tures violates the First Amendment right to free speech. In effect,
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the Court established the flawed precedent that money and speech
are the same thing.

The damage is clear. Elections become more about the quantity
of cash and less about the quality of ideas, more about special in-
terests and less about public service. I don’t think we can truly fix
this broken system until we undo the flawed premise that spending
money on elections is the same thing as free speech. That can only
be achieved if the Court overturns Buckley or we amend the Con-
stitution. Until then, we fall short of the real reform that is needed.

But we can still do all that we can in the meantime to make a
bad situation better. That is what we are trying to do with the
DISCLOSE Act. It is not the comprehensive reform that I would
like to see, but it is what is possible under the flawed Supreme
Court precedents that constrain us. The DISCLOSE Act of 2012
asks the basic and imminently fair question, where does the money
come from and where is it going? This is a practical, sensible meas-
ure. It does not get money out of our elections, but it does shine
a light into the dark corners of campaign finance.

A similar bill in the last Congress had broad support with 59
votes in the Senate and it passed the House. Now that we are see-
ing the real impact of Citizens United and SpeechNow decisions on
our elections, the need for this legislation has become even more
apparent. The downpour of unaccountable spending is wrong. It
undermines our political process. And it has sounded an alarm that
is truly bipartisan.

I recall the debate when we considered the DISCLOSE Act in the
last Congress. Many of our concerns then were still hypothetical.
We could only guess how bad it might get. Well, now we know. Un-
fortunately, our worst fears have come true. The toxic effect of Citi-
zens United and subsequent lower court rulings have become bru-
tally clear. The floodgates to unprecedented campaign spending are
open and threaten to drown out the voices of ordinary citizens.

Look at what we have seen already, and we are already in the
primary season. Huge sums of money flooding the airwaves. An
endless wave of attack ads paid for by billionaires. The poisoning
of our political discourse. The spectacle of 501(c)(4), so-called “social
welfare” organizations, abusing their nonprofit status to shield
their donors and funnel money into super PACs. They spend at will
and they hide at leisure.

The American public, rightly so, looks on in disgust. A recent
Washington Post-ABC News poll found that nearly 70 percent of
registered voters would like super PACs to be illegal. Among inde-
pendent voters, that figure rose to 78 percent. Supporters of super
PACs and unlimited campaign spending claim they are promoting
the democratic process, but the public knows better. Wealthy indi-
viduals and special interests are buying our elections. Our nation
cannot afford a system that says, “come on in” to the rich and pow-
erful and says, “do not bother” to everyone else. The faith of the
American people in their electoral system is shaken by big money.
It is time to restore that faith. It is time for Congress to take back
control.

There is a great deal to be done to fix our campaign finance sys-
tem. I will continue to push for a constitutional amendment. We
need comprehensive reform. But in the interim, let us at least
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shine a light on the money. The American people deserve to know
where this money is coming from and they deserve to know before,
not after, they head to the polls. That is what the DISCLOSE Act
will achieve.

Chairman Schumer, I want to thank you again on this hearing
and look forward to hearing from our witnesses and ask that my
entire statement will be put in the record.

[The prepared statement of Senator Udall included in the record]

Chairman SCHUMER. Without objection.

Last, but not least, and we joke about him being the member
way down there, but his knowledge of all of these issues and the
fact that the Judiciary Committee is actively involved in this issue,
particularly on the constitutional side, make us really glad that he
is a member of this committee. It will help us as we move forward
greatly in this effort. So Chairman Leahy.

OPENING STATEMENT OF SENATOR LEAHY

Senator LEAHY. Well, thank you, Mr. Chairman. I appreciate the
fact that we new guys get a chance, also, to speak on this.

I did join with you and the others in reintroducing the DIS-
CLOSE Act. I think it is an important hearing and I appreciate you
having this. Our efforts to restore transparency in campaign fi-
nance laws were gutted by a narrow conservative activist majority
of the Supreme Court and we cannot wait any longer. By the
stroke of a pen, five Supreme Court Justices overturned a century
of law designed to protect our elections from corporate spending,
ran roughshod over longstanding precedent, struck down key provi-
sions of our bipartisan campaign finance laws.

And I remain troubled today that the Supreme Court extended
to corporations the same First Amendment rights of the political
process that are guaranteed by the Constitution to individual
Americans. Corporations are not the same as individual Americans.
Corporations do not have the same rights or the same morals or
the same interests. They cannot vote in our democracy. If you fol-
lowed them to logic, you would say, logically, what the Supreme
Court has said about them being persons, you would say, well, this
country elected General Eisenhower as President. Should we not
elect General Electric as President? We know we have elected a lot
of yahoos as Vice Presidents. I think of people like Millard Fill-
more. Why not elect Yahoo!, a corporation, as Vice President?

The Founders understood this. Americans across the country
long understood that corporations are not people in this political
process. And unfortunately, a very narrow majority of the Supreme
Court apparently did not want to believe what all Americans have
believed.

Like all Vermonters, I cherish our democratic process, cherish
the fact that Vermont has one of the highest turnouts for elections
of any State in the Union. But we ought to be heard as Vermonters
and not be undercut by corporate spending, but that is exactly
what is happening with the waves of corporate money being spent
on elections around the country. And it will continue to happen
until we start to take action by passing the DISCLOSE Act.

When I cosponsored the first DISCLOSE Act after the Supreme
Court’s decision in 2010, I hoped Republicans would join with
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Democrats to mitigate the impact of it. We were trying to restore
much of the McCain-Feingold law. All we needed was to have one
Republican vote to restore McCain-Feingold, and we could have
done it. Instead, we did not and they filibustered it and we needed
that one vote and we did not get it.

I think this is going to hurt both parties if they are unable to
do that. It has ensured that the flood of corporate money flowing
from undisclosed and unaccountable sources, such as Citizens
United, would continue. And the Chairman mentioned the sudden
and dramatic effects in the Republican primaries, but this could
happen on either side, this barrage of negative advertisement from
so-called super PACs. I would advise my colleagues on both sides
of the aisle, this uninhibited, undisclosed spending is hurting every
one of us.

It is one of the reasons why the American people are so turned
off on how government is run and politics are run. It is going to
hurt every single person. But more importantly, it is going to hurt
the institutions I cherish. The Congress—it is going to hurt the
ability of Republicans and Democrats to work together for the best
interests of the country.

My State of Vermont is a small State. It would not take more
than a tiny fraction of the corporate money playing the airwaves
to outspend every single Republican and every single Democrat in
our State running for anything. That is wrong. You know, if the
local city council or the zoning board is considering an issue of cor-
porate interest, what is to stop the corporations from just wiping
them out?

So I would urge my colleagues, whether you are a Republican or
a Democrat, you have an interest in getting government back
where everybody knows who is involved in the government, every-
body knows who is spending in the government, and you have a
chance for the candidates actually to have their voices to be heard.

I will tell you, if we do not do this, the inability of good people
in either party to come forward is going to stop and the disrespect
of our institutions, including the United States Supreme Court, will
grow, and I can tell you right now, this country will suffer.

Thank you.

Chairman SCHUMER. Thank you, and I would like to thank all
of our colleagues for their excellent statements.

Now, we will ask our witnesses to come forward. Okay. I have
a brief introduction for each witness, all of whom are well known
in this area.

Mr. Fred Wertheimer is the President of Democracy 21, which he
founded in 1997. He was previously President of Common Cause
and has served as a Fellow at Harvard University and visiting lec-
turer at Yale Law School. He has been a nationally recognized
leader on campaign finance and transparency reform. He serves as
an analyst at CBS News and ABC News.

Mr. David Keating is the President of the Center for Competitive
Politics and former Executive Director of the Club for Growth. Pre-
viously, he served as Executive Vice President of the National Tax-
payers Union and Executive Director of Americans for Fair Tax-
ation. He founded the SpeechNow.org in 2007.
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Rick Hasen is a Chancellor’s Professor of Law at the University
of California, the Irvine School of Law, and is the author of the
Election Law Blog. He has written more than four dozen articles
on election law issues and several books, including the Supreme
Court and Election Law. He previously taught at Loyola Law
School in Los Angeles and at the Chicago Kent School of Law.

Thank you all for coming, gentlemen. Each of your statements
will be read into the record and we would ask you to limit your
opening statements to five minutes each.

Mr. Wertheimer.

STATEMENT OF FRED WERTHEIMER, FOUNDER AND
PRESIDENT, DEMOCRACY 21

Mr. WERTHEIMER. Chairman Schumer and members of the com-
mittee, I am Fred Wertheimer, President of Democracy 21, and I
appreciate the opportunity to testify today in support of the DIS-
CLOSE Act.

If the opportunity arises later on, I would like to address Senator
Alexander’s long-held views about contribution limits, but I will
focus my comments now on the DISCLOSE Act.

The DISCLOSE Act restores a cardinal rule of campaign finance
laws. Citizens are entitled to know who is giving and spending
money to influence their votes. This fundamental right to know has
been recognized for decades by Congress in passing campaign fi-
nance laws and by the Supreme Court in repeatedly upholding the
constitutionality of the laws.

In 2010, more than $135 million in undisclosed, unlimited con-
tributions were injected into the Congressional race. This amount
is expected to dramatically grow in 2012 in terms of the undis-
closed contributions absent new disclosure requirements. This has
returned the country to the era of the Watergate scandals, when
huge amounts of secret money were spent in Federal elections. Se-
cret money in American politics is dangerous money. As the Su-
preme Court held in Buckley v. Valeo, disclosure requirements
deter actual corruption and avoid the appearance of corruption.

The DISCLOSE Act would ensure that citizens know on a timely
basis the identities of and amounts given by donors whose funds
are being used to pay for outside spending campaigns in Federal
elections.

New disclosure laws were enacted during the Watergate era to
address the problem of secret money in Federal elections, and from
the mid-1970s until 2010, there was a consensus in the country
and in the Congress among Democrats and Republicans alike in
support of campaign finance disclosure. In 2000, for example, in re-
sponse to a disclosure loophole that was allowing certain 527
groups to spend undisclosed money in Federal elections, a Repub-
lican-controlled Congress acted to close the loophole. Congress
passed the new disclosure legislation with overwhelming support
from Republicans and Democrats. The House vote was 385 to 39.
The Senate vote was 92 to six.

Bipartisan support for disclosure, however, disappeared in 2010.
The policy issues have not changed, but the votes have. We urge
the Senate to return to the bipartisan approach of support for cam-
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paign finance disclosure that was the rule for almost four decades
in the Senate and in the House.

These gaping loopholes in the disclosure laws were caused by a
combination of the Citizens United decision and ineffectual FEC
regulations. This problem has been made all the more worse by
groups improperly claiming tax-exempt 501(c)(4) social welfare or-
ganization status in order to keep secret their donors. We have pe-
titioned the IRS to change their regulations to deal with eligibility
for thdis tax status and I would like to enclose those petitions in the
record.

[The information of Mr. Wertheimer included in the record]

Chairman SCHUMER. Without objection.

Mr. WERTHEIMER. The Citizens United decision was based on a
false assumption that in striking down the corporate ban, there
would be effective disclosure for the independent campaign expend-
itures that followed. Justice Kennedy wrote, “A campaign finance
system that has corporate independent expenditures with effective
disclosure has not existed before today.” That effective disclosure
still does not exist, and that is what will be cured by the DIS-
CLOSE Act.

There is no constitutional problem with disclosure and no con-
stitutional problem with the DISCLOSE Act. The Supreme Court,
by an eight-to-one vote in Citizens United, upheld disclosure for the
kinds of expenditures that are dealt with in this legislation.

The Court specifically noted the problems that result when
groups run ads while hiding behind dubious and misleading names
and thereby conceal the true source of their funds. The Court also
explicitly rejected the argument that disclosure requirements can
only apply in the case of express advocacy or the functional equiva-
lent of express advocacy.

Thank you very much, Mr. Chairman.

[The prepared statement of Mr. Wertheimer included in the
record]

Chairman SCHUMER. Thank you, and you finished exactly in five
minutes. You are a well rehearsed witness, Mr. Wertheimer, as
well as a very good one.

Mr. KEATING.

STATEMENT OF DAVID KEATING, PRESIDENT, CENTER FOR
COMPETITIVE POLITICS

Mr. KEATING. Mr. Chairman and members of the committee,
thank you for inviting the Center for Competitive Politics to
present our analysis of S. 2219.

While the stated goal of the bill is to increase disclosure on
spending to elect or defeat candidates, the radical proposal actually
chills speech, forces nonprofits to fundamentally alter their fund-
raising and public advocacy efforts, and hijack 25 percent or more
of the advertising copy during an election year if it simply men-
tions the name of a Congressman. I think many of these provisions
will generate significant First Amendment questions and will gen-
erate litigation that has a good chance of success.

Now, perhaps the most infamous provision of the McCain-Fein-
gold bill was its restriction on the ability of groups to even mention
the name of a Congressman running for reelection within 60 days
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of a general election or 30 days of a primary. This bill would
stretch that restriction to the entire election year for members of
Congress. That change would wreak havoc on groups that want to
use TV or radio ads to lobby Congress or candidates.

In my testimony, I give the example of an environmental group
that might want to run an ad urging support for a bill to regulate
carbon dioxide. Under the bill, it might have to disclose all signifi-
cant donors, several of whom might even work for a utility or
maybe even a coal company. Now, these donors might have sup-
ported the group’s clean water efforts in response to appeals for
funds on that basis, yet had not thought to earmark their checks.
Yet they may be listed on the ad itself as supporting the ad when,
in fact, they do not support any such thing.

Now, another thing that is not talked about in this bill at all,
from what I can tell, is the disclaimer requirements, which are just
totally ridiculous. Consider, under today’s law, a radio ad that
would run right now, when there is no primary within 30 days. The
ad for this group that I list in my testimony, which I made up,
American Action for the Environment, the radio ad would just say
at the end, “Paid for by American Action for the Environment.”
Well, I think most Americans would think that is a pretty good dis-
claimer under the law today. You know who is running the ad. You
know who paid for it.

But the bill would require this, and it is going to take about ten
percent of my testimony to read the disclaimer on this radio ad. It
would have to say something like this, and no editing really is al-
lowed. The FEC Commissioners behind me could affirm this be-
cause the group that I used to work at once asked for an exemption
from some of these disclaimers and they said the FEC could not
grant it due to the law.

It would say, “Paid for by American Action for the Environment,
www.AmericanActionfortheEnvironment.org,” or the address or
phone number, “not authorized by any candidate or candidate’s
committee, and I am John Smith”—I am not really John Smith, ob-
viously—“the Chief Executive Officer of American Action for the
Environment, and American Action for the Environment approves
this message. Major funders are Ronald B. Coppersmith and Don-
ald Wasserman Schultz.”

Now, that disclaimer took about 20 seconds to speak. How are
groups supposed to purchase a 30-second radio ad if you have a 20-
second disclaimer? And I have not even mentioned groups with
longer names, such as the American Academy of Otolaryngology,
Head and Neck Surgery. This is ridiculous to have this kind of dis-
claimer on a radio ad.

Now, all this is totally unnecessary. Current law already requires
disclosure of all spending to the FEC for all independent expendi-
tures and electioneering communications and all contributions over
$200 a year to further such communications. I have given examples
of this disclosure in my written statement.

Now, there is more in this bill that goes far beyond disclosure
and adds confusion to an election code and regulations and that are
already just too complicated. I tell people election law makes the
tax code look simple by comparison. There is a new and, what I
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consider, indecipherable definition of express advocacy and that
really should be deleted from the bill.

In conclusion, I want to emphasize that, this bill piles new costs
on nonprofits and other speakers, costs that are certain to chill
speech and appear intended to accomplish indirectly through costly
and arbitrary compliance provisions, long disclaimers, what Con-
gress may not do directly under the First Amendment, and that is
silence dissent and speech. Thank you.

[The prepared statement of Mr. Keating included in the record]

Chairman SCHUMER. Mr. Hasen. Professor Hasen, excuse me.

STATEMENT OF RICHARD L. HASEN, CHANCELLOR’S PRO-
FESSOR OF LAW AND POLITICAL SCIENCE, UNIVERSITY OF
CALIFORNIA-IRVINE SCHOOL OF LAW

Mr. HASEN. Chairman Schumer, Ranking Member Alexander,
and members of the Rules and Administration Committee, thank
you very much for the opportunity to be here today to testify about
the DISCLOSE Act.

I strongly support the measure as a way of closing loopholes and
requiring the disclosure of information which will deter corruption,
provide the public with relevant information, and allow for the en-
forcement of other laws, such as the bar on foreign money in U.S.
elections.

The proposed legislation uses high-dollar thresholds and enables
contributors to tax-exempt organizations to shield their identity
when making non-election-related contributions. These steps en-
sure that the First Amendment rights of free speech and associa-
tion are fully protected. I hope the Senate returns to its prior bi-
partisan consensus in favor of full and timely disclosure.

We have heard what Justice Kennedy thought the world after
Citizens United would look like, and unfortunately, that world has
not materialized. The main problem is that action has shifted from
PACs and 527 organizations, which have to disclose all of their con-
tributors, to new 501(c)(4) and other types of 501(c) organizations
which require no public disclosure of contributors. And under the
FEC rules, most contributors who are funding electioneering com-
munications are not disclosed.

How serious of a problem is secret money? The Center for Re-
sponsive Politics found that in 2010, the spending coming from
groups that did not disclose rose from one percent to 47 percent
since the 2006 mid-term elections and that 501(c) spending in-
creased from zero percent of total spending by outside groups to 42
percent in 2010.

Furthermore, with the rise of super PACs, contributors can easily
shield their identity from the public, hiding behind innocuous
names like Americans for a Strong America. The public does not
get the information on who is funding the ads when it needs it the
most, when it hears the ads.

Even worse, contributors can shield their identities by contrib-
uting to a 501(c)(4), which in turn donates to a super PAC, as re-
cently happened when nearly half of FreedomWorks’ super PAC
contributions came from its sister 501(c)(4). Disclosing that
FreedomWorks’ contributions came from FreedomWorks is not
helpful to voters.
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I now turn to the benefits of the bill. The first benefit of all dis-
closure bills is that they can prevent corruption and the appear-
ance of corruption. While the first best solution might be to return
to the days before Citizens United and bar corporate spending in
elections, disclosure is an important, though second-best, alter-
native to corporate spending limits to ferret out corruption.

Second, disclosure laws provide valuable information to voters.
This was apparent to California voters recently when they turned
down a ballot proposition that would have benefitted Pacific Gas
and Electric. PG&E provided almost $46 million to the Yes on 16
Campaign, compared to very little spending on the other side.
Thanks to California’s disclosure laws requiring top contributors’
names to be mentioned, PG&E’s name appeared on every Yes on
16 ad and the measure narrowly went down to defeat. The
DISCLOSUE ACT has a similar kind of provision.

Third, the DISCLOSE Act would help enforce other campaign fi-
nance laws. If you are worried about foreign money in elections or
conduit contributions, where one person gives through another, the
only way to find these out is through adequate disclosure.

Finally, let me turn to the question of whether the DISCLOSE
Act would face First Amendment challenge. We have heard that in
Buckley v. Valeo and in Citizens United and in other cases, the Su-
preme Court has repeatedly and nearly unanimously upheld disclo-
sure laws, going much further than just the requirement of disclo-
sure as to express advocacy. But the Supreme Court has also stat-
ed that if a group can demonstrate a history or a threat of harass-
ment, it is entitled to a constitutional exemption from those rules.

As to harassment, in a forthcoming article in the Journal of Law
and Politics of the University of Virginia, I closely analyzed the
claims of harassment that have been made in recent court cases
surrounding controversial ballot measures about gay marriage and
gay rights. Both of the district courts found that harassment is not
a serious problem, and if it is, there is the entitlement to an ex-
emption.

The DISCLOSE Act provisions are ingenious in allowing contrib-
utors to nonprofits to keep information private when their money
is going to be used for non-election purposes. The nonprofit can set
up a separate account only for election purposes. The DISCLOSE
Act sensibly targets the activity, contributing money to election-re-
lated ads, rather than the type of organizational forum. If someone
is contributing money to run an election ad, that should be dis-
closed, regardless of the name of the organization that is used.

Thank you again for the opportunity to speak and I welcome
your questions.

[The prepared statement of Mr. Hasen included in the record]

Chairman SCHUMER. Thank you, and I thank all three witnesses
for their testimony.

My first question is to Mr. Keating. Mr. Keating, as you know,
the example Professor Hasen used, where somebody contributes a
great amount of money to a 501(c)(4), the 501(c)(4), a shell organi-
zation, gives it to the super PAC or the 501(c)(3) and just discloses
the name of that 501(c)(4), your written testimony does not account
for that loophole. Do you not agree that there is no effective disclo-
sure when a 501(c)(4) is given a large contribution and a certain
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pergentage—a large percentage of that money is used to put ads on
TV?

Mr. KEATING. Well, I think there are already laws—a law against
i:ontributing in the name of another. It is already in the election
aws

Chairman SCHUMER. No, no, no. But what

Mr. KEATING. If——

Chairman SCHUMER. Mr. Keating, let me——

Mr. KEATING. Yes.

Chairman SCHUMER. You have got to answer the specific ques-
tion. He said that FreedomWorks, just having FreedomWorks be
the listing is not adequate. It does not tell us anything. You can
have a false name in your example. Citizens Against Pollution
could be funded by people who want to remove pollution controls.
So just having any name on the ad does not tell you anything. The
name could be deliberately deceptive. Do you disagree with that,
that simple proposition that 99 percent of all Americans would say,
yes, sure, obviously.

Mr. KEATING. So if a group like the Sierra Club runs an ad, we
need to know, are the donors to the Sierra Club—I mean, that is
the implied——

Chairman SCHUMER. No, but let us say the Sierra Club——

Mr. KEATING [continuing]. Behind the question——

Chairman SCHUMER. Let us say the Sierra Club wants to take
out somebody who is a defender of—in a State where coal is used
and they set up an ad campaign saying, Citizens for Coal Use, and
then fund ads against that person, that candidate, that incumbent,
on an unrelated issue. Disclosure does no good. In fact, it is decep-
tive. Yes, if they use the name the Sierra Club, people know what
the Sierra Club is. You are using an obvious example. But they
could set up a shell organization with a totally opposite name, the
Pollution Club.

Mr. KEATING. And under the law today

Chairman SCHUMER. All that would be disclosed, and you seem
to be defending it, is the name Pollution Club.

Mr. KEATING. No, that is incorrect, Mr. Chairman.

Chairman SCHUMER. That is absolutely correct if they give to a
501(c)(4).

Mr. KEATING. No, you are incorrect about that. If it is an inde-
pendent expenditure, that group needs to report the donors used
for that independent expenditure. That would be listed in the FEC
filings. So we would know that the Sierra Club gave to this front
group that you are talking about here.

Mr. WERTHEIMER. If I could——

Chairman SCHUMER. Go ahead, Mr. Wertheimer.

Mr. WERTHEIMER [continuing]. Step in at this point, the statute
does require contributors to be disclosed. The regulations issued by
the FEC have gutted the disclosure provision.

Chairman SCHUMER. Explain how.

Mr. WERTHEIMER. That is how—because they have limited the
disclosure to only individuals who give for the specific purpose

Chairman SCHUMER. Exactly.

Mr. WERTHEIMER [continuing]. Of running those ads, and no one
says they do. That is how we wound up with $135 million
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Chairman SCHUMER. Right.

Mr. WERTHEIMER [continuing]. In undisclosed contributions.

Chairman SCHUMER. Correct, and the effect, the practical effect
is we do not know where this 501(c)(4) money is coming from, and
we will never know. That is the bottom line, is that not correct,
Professor Hasen?

Mr. HASEN. Yes. I think that if you listen to Mr. Keating very
closely, he talked about disclosure of contributions funding inde-
pendent expenditures.

Chairman SCHUMER. Right.

Mr. HASEN. What is happening, technically speaking, is that
these groups are running electioneering communications, which as
Mr. Wertheimer explained, contributions to fund electioneering
communications are not adequately disclosed thanks both to FEC
regulations as well as a deadlock on the FEC as to how the rules
should be

Chairman SCHUMER. So my example is correct.

Mr. HASEN. I believe so, yes.

Chairman SCHUMER. Thank you. Okay. My time is running out,
and we will try to have a second round, but I want to try to stick
to the five minutes.

So my second question just goes to Mr. Wertheimer. Senator Al-
exander and others have suggested removing contribution limits for
candidates and parties—that was a key part of McCain-Feingold—
would be a solution. Can you just give us a brief sketch of what
would happen in the political landscape if we did that? I take it,
Senator Alexander, your proposal would be that then everything
would be disclosed. If someone wanted to give to a 501(c)(4) or an
independent expenditure, there would be disclosure of that if we
lifted all limits, is that——

Senator ALEXANDER. I am assuming, Senator Schumer, that if
the limits were lifted, that people would give to campaigns and the
campaigns and candidates would disclose. There would be no rea-
son to give to a political—

Chairman SCHUMER. Except——

Senator ALEXANDER [continuing]. Super PAC or operation.

Chairman SCHUMER. Unless you did not want to disclose.

Senator ALEXANDER. Well——

Chairman SCHUMER. Okay. But anyway, why does Mr.
Wertheimer not just give us a little example of why—a little sketch
of what might happen, in his opinion.

Mr. WERTHEIMER. Well, I think, in my view, that would take us
back to a system of legalized bribery that we used to have years
ago, and let me give a few comments from people other than me
about this.

The Supreme Court in Buckley v. Valeo said contributions were
necessary to deal with the reality or appearance of corruption in-
herent in a system permitting unlimited financial contributions. An
inherently corrupt system is what the Supreme Court called a sys-
tem of unlimited contributions.

Former Republican Senate Whip Alan Simpson said about the
unlimited soft money system, the system of unlimited contributions
to national parties, quote, “prostitutes ideas and ideals, demeans
democracy, and debases debates. Who, after all, can seriously con-
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tend that a $100,000 donation does not alter the way one thinks
about, and quite possibly votes on, an issue?”

Former Republican Senator Warren Rudman said about the un-
limited soft money system, “I know firsthand and from working
with colleagues just how beholden elected officials and their parties
can become to those who contribute to their campaigns and to their
parties’ coffers. Individuals on both sides of the table recognize that
larger donations effectively purchase greater benefits for donors.”
Unlimited contributions to the parties, quote, “affect what gets
done and how it gets done. They affect outcomes, as well.”

And one last quote from a former colleague, a late former col-
league of the Senate, Senator Russell Long, the Chairman of the
Finance Committee, who well knew his way around campaign
money. He once said, “The distinction between a large campaign
contribution and a bribe is almost a hairline’s difference.”

So my view is, we go back to a system of buying results in Con-
gress, direct purchases, if we go back to a system of unlimited con-
tributions.

Chairman SCHUMER. But certainly in—and I am not going to ask
you to respond to this because my time is up—what Senator Alex-
ander, my good friend, who I have tremendous respect and affec-
tion for—and that is God’s honest truth — is suggesting we would
go back to the old system. Basically, he is saying, let us go back
to %lhg system with no limits which was in existence 30 years ago,
right?

Mr. WERTHEIMER. It was in existence when we got Watergate.

Chairman SCHUMER. Before 1974, right. Okay.

Senator Alexander.

Senator ALEXANDER. Thank you, Senator Schumer. Thanks for
asking Mr. Wertheimer that question. I was going to ask him that
if you did not.

Of course, Senator McCarthy in testimony before this committee
said the following. “Watergate was cited as an example of corrup-
tion of the system, although there was nothing in Watergate that
would have been prevented or made illegal by the 1975 Act,” which
was the Act identifying limits on contributions.

I would like to come back to limits on contributions just a minute
with Mr. Keating. Let me ask you, do you think if the DISCLOSE
Act as it is written passed, there would be less spending by the
groups affected on elections?

Mr. KEATING. It is hard to say, Senator. There is no way of
knowing in advance. I think there probably would be less spending.
There certainly would be massive disruption in the way many of
these organizations need to handle their fundraising efforts.

And I did want to mention something, which is what one of the
other witnesses identified as a problem in the regulations or the
law. If there is a problem with that, why would you not just take
a surgical knife and just fix that one small problem?

I can tell you, I recently worked at the Club for Growth, and that
group was a qualified nonprofit corporation. Before Citizens
United, that group, as well as the League of Conservation Voters,
Planned Parenthood, and some other groups, were allowed to do
independent expenditures from their general funds. We did not
raise money for independent expenditures from people. We ran
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independent expenditures out of our general budget. Now, that is
something that I think most people—most Americans would agree
that groups like—whether it is the Sierra Club or something else—
should be able to fund these ads out of their own budget.

If there is consensus that the problem with disclosure is created
by a vague law or the regulations being vague about raising money
for independent expenditures or electioneering communications,
then why not just fix that one thing? This bill goes way beyond
that, way beyond that, to cover anything that is run during an en-
tire election year.

Senator ALEXANDER. Mr. Keating

Mr. KEATING. I think that goes too far.

Now, as far as——

Senator ALEXANDER. Mr. Keating, you are using up all my time.

Mr. KEATING. Oh, I am sorry.

Senator ALEXANDER. Let me ask you this question. Do you think
if we took all the limits off contributions to campaigns, do you
think that would tend to dry up super PACs?

Mr. KEATING. I think a lot of this money going to super PACs
would go directly to the candidate. I do not have any doubt in my
mind, because——

Senator ALEXANDER. And if it went to the candidate, it would be
fully disclosed, is that right?

Mr. KEATING. Absolutely.

Senator ALEXANDER. Under current rules. On limits, I have a lit-
tle different view than Mr. Wertheimer and I have a little different
experience than he does. I have actually run in a Presidential cam-
paign with limits and in other campaigns, and here is the way it
works. Because of the limits in 1995, when I was a candidate, I
went to 250 fundraisers to try to get money from people who could
not give more than $1,000. So I spent a lot of time with people who
could afford to give $1,000, 70 percent of my time, probably, over
a year. That is 250 events. That raised $10 or $11 million.

At the same time, Steve Forbes was able to spend $43 million of
his own money. That is what he did in 1996, and in 2000, he spent
$38 million of his own money.

I told that to Senator Kerry when I was on the Harvard faculty
in the early 2000s and I said, you know, there has never been a
credible candidate for President who spent his own money, and if
you are ever in that position and you did it, it would probably help
you. He was in that position in 2003. Howard Dean was beating
him pretty badly in terms of the amount of money raised. Dean
had raised $14 million, Kerry $4 million, and the media was say-
ing, Kerry cannot raise money. Therefore, he will not make a good
President. Kerry put $6 or $7 million of his own money in and won
the Iowa caucus and became the nominee.

I watch FOX and MSNBC sometimes when I am down in the
gym with Senator Schumer watching television and they run ads
regularly, just the way that—I mean, their broadcasts are ads, in
many cases, for a political point of view. That is their right to do.
In countries where we do not have a democracy, the first thing the
leaders do is to take over the television stations and keep every-
body else from having enough money or resources to advertise their
views.
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So it seems to me that as long as we have a First Amendment,
as long as we have a First Amendment that permits Steve Forbes,
a fine American, John Kerry, a fine American, and others to spend
their own money, that all we are doing with limits is turning
Washington into a city of panderers for $1,000 and $2,000 contribu-
tions. Before 1975, we did not spend all our time at fundraisers.
After 1975, Congressmen did, and the only reason you do is be-
cause you cannot raise money in sufficient amounts to run a cam-
paign that buys enough television time to compete with the ads the
TV stations are already running or the ads that rich Americans
might buy because they have the money themselves.

So taking the limits off would solve almost all of the disclosure
problem because the money would then be given to candidates and
campaigns and more people would participate, campaigns would
run longer, as they have this year in the Republican primary, more
voters would have a chance to vote, and elected officials would
spend a lot less time with people who are trying to give them
money.

Chairman SCHUMER. Thank you, Senator Alexander, but just one
point I would make. If you do not—still, if you do not require dis-
closure of the super PACs, there will be people who will want to
give undisclosed, so you will still have that ability to do it. But if
you want to give a million dollars to the candidate, you will have
to disclose it.

Senator ALEXANDER. Yes. If you give to the President’s super
PAC, you have to disclose that.

Chairman SCHUMER. So my only question, just for clarification,
because he has put out an alternative, is are you recommending
that there be some kind of disclosure in the 501(c)(4)s, (¢)(6)s,
(c)(3)s, in addition to removing the limits?

Senator ALEXANDER. If you are willing to remove the limits, I am
willing to discuss with you what the disclosure definition ought to
be.

Chairman SCHUMER. Thanks. Okay. I appreciate that.

Senator Feinstein.

Senator FEINSTEIN. I have been sitting here reflecting on the
change in times. Mr. Keating mentioned that disclosure, sunlight,
knowledge, was a radical idea, and I was really taken aback by
that because I do not see how it possibly can be. This bill is mod-
est. You can give under $10,000 without disclosure to a super PAC.
It is over $10,000. Now, someone that contributes over $10,000
generally has some kind of motivation to contribute. The disclosure
simply allows individuals to look at this and see who is supporting
a candidate or a cause. What about this is such a radical idea, Mr.
Keating?

Mr. KEATING. Well, Senator, it sounds like I may have been mis-
interpreted or I misspoke, but I was talking about the bill itself,
not the concept of disclosure being a radical concept.

There are provisions in this bill that I consider radical and I
think perhaps the most radical is the government-mandated dis-
claimer that goes on for 20 seconds or more, in many cases, on a
radio ad. Now, this would cover all radio ads that mention the
name of a Congressman, something as simple and innocuous as a
bill being before Congress and it says, “Call Congressman Smith
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and urge him to vote for the bill.” You would have to run an ad
at least a minute long to even hope of getting your message across.

So you are going to drive up the costs of these ads, and I do not
understand why we need a disclaimer that goes on for 20 seconds
when something as simple as “Paid for by Americans for Action for
the Environment” does the trick. To me, that is a radical approach,
requiring groups to state a bunch of bureaucratic nonsense in a dis-
claimer that drives up the cost of advertising by a tremendous
amount.

Senator FEINSTEIN. Well, I am running for reelection, in a big
State, very expensive for television, and yet I should be responsible
for the ads I put up on television. Therefore, the disclaimer is im-
portant because it says to people that the ad is speaking for me
and I take responsibility for it. What is radical about that?

Mr. KEATING. Well, I think what is radical about it is the bill
specifies a disclaimer that goes on seemingly forever when it could
be said in far fewer words.

Senator FEINSTEIN. Mr. Wertheimer.

Mr. WERTHEIMER. Mr. Keating has focused on the radio ads. Let
us move to the TV ads for a minute. The TV ads require the head
of an organization to take responsibility for the ad in the same way
that you have to take responsibility for your ad, so that there is
accountability and responsibility for campaign ads. The TV ads also
require the ad to list the top five donors, but that can be done in
a crawl and would take up no time from the content of the ads.

With respect to the radio ads, there were provisions added last
time that are still in this bill that give the FEC the power through
regulation to exempt the kinds of ads that Mr. Keating——

Mr. KEATING. That is incorrect.

Mr. WERTHEIMER. It is correct. It is in the bill.

Mr. KEATING. No, it is not. For radio? It is not correct. It only
exempts the major donor listing, not the rest of the disclosure.

Mr. WERTHEIMER. Well

Senator FEINSTEIN. My time——

Chairman SCHUMER. Let me just—there is a hardship exception
which the FEC can use for just what you are talking about. You
are correct, Mr. Wertheimer.

Senator FEINSTEIN. If the disclosure is too long or burden-
some

Chairman SCHUMER. Now, it takes eight seconds. Of course, if
you say it very slowly, you could stretch it out to 20 seconds if you
should want to. It takes eight. There is a hardship exception.

Senator FEINSTEIN. Yes, please.

Mr. HASEN. I would just add that as a fellow Californian, I can
tell you that we have rules very much like this. We hear political
ads on the radio all the time. They mention the top two funders.
It is really not a burden. You can get your message out, and every-
one does.

Senator FEINSTEIN. Yes. I was—well, my time is up, but I was
just reading——

Chairman SCHUMER. You have an extra couple of minutes be-
cause——

Senator FEINSTEIN. I was just reading about the PG&E case,
where—oh, I wish I had it in front of me. I put it down somewhere.




60

Oh, here it is. That the PAC raised approximately $46.2 million,
all of which was donated by PG&E. Now, PG&E is a good company.
It has fallen on very hard times for certain things. I do not want
to get into that. But at one point, it donated $9 million in one day.
There is a consumer group called TURN, The Utility Reform Net-
work. They were the main opponents and they were able to raise
$33,000. The PAC outspent 500-to-one, which amounts to approxi-
mately $25 per vote, and they lost. And I think the reason they
lost—this is my opinion—is because of the disclaimer, and then ev-
erybody was able to come to the conclusion, this is not fair. This
is the company about which this initiative is and it is not fair.

Now, the company is not necessarily an individual speaking. It
is a group. It is a kind of oligarchy, if you will. It is a board of di-
rectors, I would assume, who makes that decision. But it seems to
me that this is a very good example of disclosure. In other words,
the entity that does the super PAC without disclosure has a very
unfair position on the ballot. You would disagree with that, Mr.
Keating, would you?

Mr. KEATING. Well, I am not familiar with the details of Cali-
fornia law, but if it worked there, then great. I have no problem
with that.

Senator FEINSTEIN. Thank you, Mr. Chairman.

Chairman SCHUMER. Just two points. I believe our law is quite
the same as California. And second, the hardship exemption I men-
tioned, if for some reason the man’s name is Richard Q.
Quiddlehopper the Fourteenth and it takes 20 seconds to say their
name, the hardship exception is on page 21, lines five through 14.
It is in the bill.

With that——

Senator BLUNT. And, Mr. Chairman, is the hardship exemption
you are talking about eight seconds? If it takes more than eight
seconds?

Chairman SCHUMER. They say if it takes——

Senator FEINSTEIN. Read the language.

Chairman SCHUMER. I will read it. If the communication is trans-
mitted through radio and is paid for in whole or in part with a pay-
ment which is treated as a campaign-related disbursement under
324, the top two funders list, if applicable, unless, on the basis of
criteria established in regulations by the Commission, the commu-
nication is of such short duration—perhaps a 30-second ad—that
including the top two funders list in the communication would con-
stitute a hardship to the person paying for the communication by
requiring a disproportionate amount of content of the communica-
tion to consist of the top two funders—I imagine if you had a 30-
second ad with 20 seconds, the disclosure would take 20 seconds,
that would clearly be a hardship. I would be happy to say on the
floor that that is the legislative intent.

Senator BLUNT. And I guess the FEC would maybe decide that.

Mr. Wertheimer, I do not want to take a lot of time on this, but
let me be sure I understand. You said earlier on disclosure, the
statute currently required disclosure—that the FEC, I think, has
gutted the disclosure.

Mr. WERTHEIMER. The contribution disclosure.
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Senator BLUNT. And how has the FEC gutted the contribution
disclosure?

Mr. WERTHEIMER. By defining the only contributions required to
be disclosed as the contributions that were given for the specific
purpose of making campaign-related expenditures.

Senator BLUNT. And these would be contributions to these var-
ious groups——

Mr. WERTHEIMER. Organizations, yes.

Senator BLUNT [continuing]. Like the Sierra Club or Democracy
21 or whatever other group might spend money for that purpose.

Mr. WERTHEIMER. Yes.

Senator BLUNT. Okay. Do you think we should be having a hear-
ing on enforcing the statute?

Mr. WERTHEIMER. I think you ought to have a separate hearing
on fundamentally reforming the Federal Election Commission, but
I do not think a hearing on enforcing the statute on this regulation
is going to get us to solve the problem of disclosure.

Senator BLUNT. But the statute, you said, required disclosure.

Mr. WERTHEIMER. Under the current rules of the statute, there
is a contribution disclosure provision which has resulted, as I said,
in more than $130 million not being disclosed.

Senator BLUNT. All right. Let me be sure I understand. Mr.
Keating made a statement that groups like the Sierra Club or Club
for Growth should be able to run ads out of their own budget, is
that a fair

Mr. KEATING. Yes.

Senator BLUNT. And do you all agree with that, that groups like
the Sierra Club or Club for Growth should be able to run ads out
of their own budget, just a yes or no.

Mr. WERTHEIMER. Yes, and the statute accounts for that.

Senator BLUNT. And Mr. Hasen?

Mr. HASEN. Yes. I think so long as they apply with the applicable
disclosure rules, sure.

Senator BLUNT. And what would those be, Mr. Keating, the ap-
plicable disclosure rules for running ads out of your own budget?

Mr. KEATING. Well, you have to—if it is an independent expendi-
ture, you must list the independent expenditure to the FEC within
48 hours, or 24 hours, depending on when it was run, and if it is
an electioneering communication, you need to disclose the expendi-
ture.

If money was given for the independent expenditure, and this is
where I alluded to the confusion both from the statute and the reg-
ulations, different people take different interpretations of what that
means. I can tell you that when I worked at Club for Growth, we
interpreted that to mean that if you raised money just generally for
an independent expenditure, the donor would have to be disclosed.
Now, other people may take a different view of that. So that is how
our group took the view.

So when we ran independent expenditures, we only did it from
our general funds. We never asked anyone for money for inde-
pendent expenditures——

Senator BLUNT. And from your general funds, you did not dis-
close all the donors to Club for Growth on any report anywhere?
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Mr. KEATING. That is correct, because no money was given for
independent expenditures. Now, Club for Growth today has a super
PAC, Club for Growth Action, and it uses that entity to raise
money for independent expenditures, and all the donors to that or-
ganization are disclosed.

Senator BLUNT. So the super PAC donors for Club for Growth
are disclosed, but the regular donors for Club for Growth or the Si-
erra Club, the two examples we have used here, are not disclosed.

Mr. KEATING. Correct. Now, if a group did raise money for inde-
pendent expenditures, you know, it is my view that this would
have to be disclosed under the current law.

Senator BLUNT. And other:

Mr. KEATING. Other people may interpret the requirements of
the law and regulations differently and may not disclose.

Senator BLUNT. And under the law we are talking about today,
is it accurate that a member of the House or Senate, that some
groups, outside groups—which groups cannot mention their name
for the entire year of the election?

Mr. KEATING. Well, any group, unless it would want to—if we are
talking about this bill becoming law——

Senator BLUNT. Right.

Mr. KEATING [continuing]. Any group that wanted to run an ad
during an entire election year, if they spend more than $10,000,
would have to meet the requirements of this Act.

Senator BLUNT. And how would you mention the name of a
House member or Senator?

Mr. KEATING. Well, you could not unless you complied with all
the provisions in this ball.

Senator BLUNT. Mr. Wertheimer, do you want to say something
about that?

Mr. WERTHEIMER. Well, there are no restrictions in this bill.
There are disclosure requirements.

Senator BLUNT. Well, there are restrictions that say you cannot
mention somebody’s name from January 1 until the election. That
seems like a pretty big restriction to me.

Mr. WERTHEIMER. That is not a restriction in the bill.

Senator BLUNT. It is not in the bill?

Mr. WERTHEIMER. The bill does not have restrictions. The bill
has disclosure requirements if you run ads.

Mr. HASEN. The bill provides a definition of an electioneering
communication, which already exists in the law, and extends it.
But if something is triggered as an electioneering communication,
all that this does is provide for disclosure of information. It does
not prevent anyone. There were limits before in the McCain-Fein-
gold law. Those were struck down——

Senator BLUNT. So we take the 60 or 90 days that were—30 or
60 days in the law now and we take that same principle and ex-
pand it for an entire year?

Mr. HASEN. As to disclosure to the election year, that is right.

Senator BLUNT. So I would think that members of the House and
Senate would like that, that they could not have their name men-
tioned without these restrictions for the entire election year. That
is half a House term and one-sixth of a Senate term, and the one-
sixth of the Senate term you are running for election.
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Mr. KEATING. There is

Senator BLUNT. All right. I think I am out of time, Mr. Chair-
man.

Chairman SCHUMER. Thank you, Senator——

Mr. KEATING. Senator, if I might add one other observation,
there is no limiting principle to this. I mean, why could it not be
both years? Why could it not be at all times? I do not see any lim-
iting principle here.

Chairman SCHUMER. Senator Udall.

Senator UDALL. Mr. Wertheimer, under existing law, have pri-
maries been held where super PACs ran ads and their donors were
not disclosed until after the primary? And if that is so, is this not
a problem and how does the bill deal with it?

Mr. WERTHEIMER. Well, I think it was a big problem in this elec-
tion. The Iowa caucuses and the New Hampshire, South Carolina,
and Florida primaries were all run and over with before we had
the first disclosures of the super PACs of who their funders were,
and that was because the way the law currently functions, in an
off-election year, a PAC only discloses semi-annually and at the
end of the year. So all of the money raised in the six months—the
last six months of 2011, there was no disclosure of the donors until
January 31.

The bill fixes that by basically requiring disclosure to be made
when the expenditures are made. Then you have to disclose the
contributors, as well. So it does solve the problem of that serious
disclosure problem for super PACs that existed in this election.

Senator UDALL. Now, the 2010 elections, and I did not look at all
of these, but I notice, and I think Senator Schumer, Chairman
Schumer will remember this, I believe Senator Bennet, our friend
out in Colorado, told us that the combined expenditures, total inde-
pendent expenditures, far overwhelmed both—the totals for both
candidates, both Democrat and Republican.

Do you see, when we are moving down the road, as we get into
2012 and 2014, where we have elections where the combined
spending of super PACs and independent expenditures are well be-
yond what the candidates are spending? Is this a good trend? Is
this something that better informs the voters about what the can-
didates’ positions are? Do you think this is good for democracy? Mr.
Wertheimer.

Mr. WERTHEIMER. No, nor do I think the solution to it, as I said
before, is to remove the contribution limits. You know, the studies
have shown that almost all of the super PAC ads are negative ads,
negative attack ads, and that leads me to believe that even if you
did remove the contribution limits, you would still have super
PACs raising large amounts of money and running negative ads
and also potentially (c)(4) organizations.

But we believe that one of the steps that should be taken and
can be taken is to end the candidate-specific super PACs of the
type we have seen in the Presidential election. Those super PACs
can be eliminated. When the Supreme Court ruled in Citizens
United that corporate independent expenditures took place, they
also said that they had to be independent of the candidate and they
left to Congress to define what is independent, what is coordina-
tion. Once again, we have very weak and problematic coordination
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rules. Even under those rules, we believe a number of the can-
didate-specific super PACs are operating illegally.

But we clearly feel that you could define super PACs in a way
that they are not going to be run by close associates of the can-
didate and they are not going to be having their money raised by
the candidate’s campaign. These super PACs are not independent
PACs. They are arms of the campaign and I think most people rec-
ognize that. And they are hiding behind their own views of what
constitutes coordination under the law and also under a realization
that the law is not going to be enforced against them by the FEC.

The Supreme Court, when it talked about independent expendi-
tures in the past, was very clear. It had to be wholly independent,
fully independent, truly independent. These super PACs are any-
thing but those concepts.

Senator UDALL. And I know I only have a couple of seconds here,
but it seems to me that in reading about the super PACs in the
Presidential campaign, these are individuals who worked very
closely with the candidate in many cases. They may have left the
campaign recently, or left official officer recently, or were the chief
of staff within the last year. These are the kind of people that are
running the super PACs and amassing the money and putting
them together, are they not?

Mr. WERTHEIMER. That is correct.

Senator UDALL. Most of the cases

Chairman SCHUMER. If my colleague would yield——

Senator UDALL [continuing]. Most of the cases—yes, please

Chairman SCHUMER [continuing]. In one case, it was the can-
didate’s father who ran the super PAC, as I understand it, is that
correct?

Mr. WERTHEIMER. Well, he was the major—overwhelmingly
major funder of it.

Chairman SCHUMER. Yes. Sorry. Go ahead.

Mr. KeEATING. Well, I think this is a strange concept, that some-
how a father can corrupt the son through a donation. There is an-
other provision we have in the law that a husband can run but
could not take a contribution from his wife because, presumably,
his wife might corrupt him by giving him a contribution that is too
large.

As I said earlier, the election law has some very strange provi-
sions in it. There are things that are incredibly vague. I think we
have heard the call for tax code simplification. One of the things
we need to have is election law simplification. Even though Fred
Wertheimer is a student of this area for many years, he is saying
some things that are, I think, misleading.

For example, the idea that a campaign manager can go to a
super PAC—there is a restriction in the regulations on the defini-
tion of an independent expenditure. In that regulation it says you
cannot have someone who is going from a campaign to a PAC and
then working on that independent expenditure for a period of days,
I forget the number, I think 90 or 120. So there are restrictions.
There is no evidence that these super PACs are illegally coordi-
nating.
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Of course, people who know, understand or maybe support
strongly these candidates may feel strongly about starting up such
a group, so that is not a surprise.

The final thing that I would like to observe is money is not ev-
erything. You look at the Republican primary for President this
time and you look at candidates who soared during this primary,
and it was often on the strength of their performance in the de-
bates, and a lot of people were watching these debates. So there
are other ways to get information out other than just money, but
money is very important. It is part of speech, and I think the in-
creased money that we have in this primary that we are seeing
going on today has been a good thing. Turnout is up. There is more
information for voters. There have been more front runners. It has
been a very competitive race.

Senator UDALL. Mr. Wertheimer, would you like to respond to
that, just briefly?

Mr. WERTHEIMER. Well, I think there is one example where a
major fundraiser for the Romney campaign left the campaign and
a few days later went to work for the Romney super PAC. Now, if
you think that is illegal, I would be interested, and maybe you
would do something about it.

But the way this has worked is that former close political associ-
ates of the candidates, whether it is Mitt Romney or President
Obama, have left or have set up these super PACs. In the case of
President Obama, two former White House staff people left the
White House and a few months later set up Priorities USA Action.
And this has happened over and over again, where the people who
are running them are closely tied to the candidates.

You also have—I mean, in the case of President Obama and Mitt
Romney, they are sending their top aides to these fundraising
events. Now, they are claiming that, well, we are not there to so-
licit unlimited money for the super PACs. We are only here to ask
for $5,000. But the reality of what is going on here is that they are
coordinating with the expenditures of those fundraising events. I
mean, I think that happens to be blatant.

So this is happening all over the place. Everyone is doing it. That
is not good. That does not make it right. And in the end, I think
the highest priority here is to protect the interests of the American
people, not the Democratic party or Democratic candidates or the
Republican party or Republican candidates. The American people
have the bottom-line stake here and they have a right to know who
is putting up the money and who is spending it to influence their
votes.

Chairman ScHUMER. Well, I had hoped we could have a second
round here of questions, but they moved up the vote. It started at
11:15, so we are going to have to vote. So I hope people will submit
questions in writing. There are a lot more questions that I had.

I also hope we can move this bill to the floor in a relatively short
period of time. I think it is a really important issue. My worry—
this is me speaking—I think that what has happened after Citizens
United is corroding the very essence of our democracy. And when
a handful of people—free speech is not an absolute. You cannot
scream “Fire!” in a crowded theater falsely. We have libel laws. We
have anti-pornography laws. And when in the name of free speech
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a handful of individuals can have such a hugely disproportionate
effect on the election, undisclosed, I think that corrodes the very
roots of our democracy. I worry about the future of this country in
terms of accountability. So in at least my view, and I take the lib-
erty as Chairman of making a closing statement, is that we have
to move forward.

With that, without objection, the hearing record will remain open
for ten business days for additional statements and documents sub-
mitted for the record. We also request that our witnesses respond
]ion writing to additional written questions from committee mem-

ers.

I want to thank my colleagues for participating, Senator Alex-
ander, Senator Udall. And I want to thank our witnesses for a very
illuminating discussion.

And with that, the committee is adjourned.

[Whereupon, at 11:33 a.m., the committee was adjourned.]
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Statement of Charles E. Schumer on S. 2219, DISCLOSE Act of 2012
March 29, 2012

Good morning. The Rules Committee shall come to order. I'd like to thank my friend, Ranking
Member Alexander, for joining us and all of my colleagues at this hearing to discuss the
DISCLOSE Act of 2012, which our colleague Senator Whitehouse introduced last week.

The Supreme Court’s Citizens United decision, in conjunction with other cases, has radically
altered the election landscape by unleashing a flood of unlimited, often secret money into our
elections.

In response to that disastrous decision, we introduced the DISCLOSE Act of 2010 which would
have increased transparency by requiring full disclosure of the real sources of money behind
political advertising. The House passed it, the President was ready to sign it, but in the Senate, it
failed to get cloture by one vote.

Now the problem is no longer hypothetical. The public is now living with the aftermath of the
Citizens United decision every time they turn on their TV sets. An endless stream of negative
ads is now drowning out all other voices, including the candidates themselves.

The events of the 2010 election cycle and what we’ve seen so far in 2012 have confirmed our
worst fears about the impact of Citizens United and subsequent court decisions.

Two years ago, we were wamed about these harmful effects, but the results are even worse than
expected. Just this morning, we woke up to the breaking story, reported by Bloomberg News,
that major corporations — including Chevron and Merck — gave millions of dollars to groups in
attack ads in the 2010 elections and no one knew about it until now! That means voters two
years ago were left totally in the dark about who paid for the attack ads hitting the airwaves.

The trend is disturbing. According to the Center for Responsive Politics —a study they did-—the
percentage of campaign spending from groups that don’t have to disclose their donors rose from
amere 1% in 2006 to 47% in 2010. We can only imagine by what the percentage will grow to
by the end of 2012. Almost certainly over 50%. So over half of spending will be from groups
that don’t disclose their donors. That’s incredible and awful in my opinion.

And the money is coming overwhelmingly from the wealthiest Americans as you’d expect. A
recent study reported in Politico found that 93% of the money that was contributed by
individuals to SuperPACs in 2011 came in contributions of $10,000 or more-—and here’s the
most astounding thing in that Politico study —half of that money came from just 37 donors. Is
that democracy?
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Even more worrisome, we are increasingly seeing contributions to SuperPACs from non-profit
organizations ——groups that can use the tax code to hide their sources of money — and from
shadowy shell corporations. Some of these groups are nothing more than a P.O. Box in the
middle of an office park.

By now it should be clear to everyone that better disclosure is desperately needed. The 2012
DISCLOSE Act, introduced by Senator Sheldon Whitehouse, our Rules colleague Senator Tom
Udall, and myself among others, and already supported by 40 Senators, is a bill that should be
acceptable to people of every stripe. That’s how it was designed. That’s how Sheldon
Whitehouse and those of us working with him designed it.

The previous bill imposed bans on government contractors and foreign-owned corporations, but
those bans have been taken out even though they’re the right thing to do. The 2010 legislation
also required reporting of donations over $600, but that threshold has been raised to $10,000
because, as we have seen, these huge donations dwarf that amount and make a donation of a
hundreds dollar seem irrelevant.

The new, bare-bones DISCLOSE Act has two key components: disclosure and disclaimer. And
it’s very simple. Disclosure means outside groups who make independent expenditures and
electioneering communications should disclose all their large donors in a timely manner. All
their large donors. The bill includes a way to drill down to the original source of money in order
to reveal those who are using intermediaries as a conduit to obscure their true funders. Through
this “covered transfer” provision, even the most sophisticated billionaires will find it difficult to
hide behind a 501(c) organization or shell corporation.

Disclaimer means that voters who are watching a political ad will know who paid for it. Under
current law, candidates are required to “stand by™ their ads — why should outside organizations
engaging in this same kind of political activity be any different?

The 2012 DISCLOSE Act would make SuperPACs 501(c)s, 527s, corporations and labor unions
identify their top 5 funders in their TV ads and top 2 funders in radio ads. The leader of the
organization would have to “stand by” the ad, just like candidates must do.

Transparency is not just a Democratic priority. My colleagues on both sides of the aisle have
declared their support for greater disclosure as a way to prevent corruption. And eight of nine
Supreme Court justices in the Citizens United decision supported disclosure.

The potential for corruption in the post-Citizens United era is all too clear. It’s time to get serious
about full transparency. This bill would do that. That’s why we are holding this hearing, to
examine the need for better disclosure and to discuss this particular legislation.



70

Statement of Senator Tom Udall
Senate Committee on Rules and Administration
Hearing on S. 2219, the DISCLOSE Act of 2012
March 29, 2012

Mr. Chairman,
Thank you for holding today’s hearing on this important bill.

In January 2010, the Supreme Court issued its disastrous opinion in Citizens United v. FEC.
Two months later, the DC Circuit Court of Appeals decided the SpeechNow v. FEC case. These
two cases gave rise to Super PACs, organizations that have poured millions of dollars into
negative and misleading campaign ads, often without disclosing the true source of the donations.

While the Citizens United and SpeechNow decisions sparked a renewed focus on the need for
campaign finance reform, the Court laid the groundwork for a broken system many years ago. In
1976, when the Court held in Buckley v. Valeo that restricting independent campaign
expenditures violates the First Amendment right to free speech, it established the flawed
precedent that money and speech are the same thing. Since then, our nation’s policymakers are
all too often elected based on their ability to raise money or the size of their personal fortunes,
rather than the quality of their ideas or dedication to public service.

I don’t think we can truly fix this broken system until we undo the flawed premise that spending
money on elections is the same thing as exercising the constitutional right of free speech. That
can only be achieved if the Court overturns Buckley or we amend the Constitution. Until then,
we will fall short of the real reform that is needed.

But we still should do all that we can in the meantime to make a bad situation better. That’s
what we’re trying to do with the DISCLOSE Act. It’s not the comprehensive reform that [
would like to see, but it’s what’s possible under the flawed Supreme Court precedents that
constrain us.

The DISCLOSE Act of 2012 asks the basic, and eminently fair, question—Where does the
money come from and where is it going?

Under the bill, any covered organization — including corporations, labor unions, non-profit
organizations, and Super PACs - that spends $10,000 or more on campaign-related
disbursements during an election cycle would have to file a disclosure report with the Federal
Election Commission within 24 hours. It would also have to file a new report for each additional
$10,000 or more that is spent, detailing the amount and nature of each expenditure over $1000
and the names of all its donors who gave $10,000 or more. The report also would include a
certification by the head of the organization that the disbursement was not coordinated with a
candidate campaign.

This is a practical, sensible measure. It doesn’t get money out of our elections. But, it does shine
a light into the dark corners of the campaign finance system. A similar bill in the last Congress
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had broad support, with 59 votes in the Senate and passing the House. Now that we are seeing
the real impact of the Citizens United and SpeechNow decisions on our elections, the need for
this legislation has become even more apparent.

The downpour of unaccountable spending is wrong. It undermines our political process. And it
has sounded an alarm that is truly bipartisan.

Just this week, my friend John McCain said the following at a panel hosted by Reuters:

“What the Supreme Court did is a combination of arrogance, naiveté and stupidity the
likes of which I have never seen. I promise you, there will be huge scandals because
there’s too much money washing around, too much of it we don’t know who’s behind it
and too much corruption associated with that kind of money,"

In 2010, in the aftermath of Citizens United, Senator Collins’s spokesman provided this
statement to The Hill:

“As a co-sponsor of the 2002 campaign reform law, Senator Collins was disappointed
that the Supreme Court struck down so many key provisions of this bipartisan legislation.
She believes that it is important that any future campaign finance laws include strong
transparency provisions so the American public knows who is contributing to a
candidate’s campaign, as well as who is funding communications in support of or in
opposition to a political candidate or issue.”

The DISCLOSE Act of 2012 does exactly what Senator Collins called for — it lets the American
people know who is funding political advertising.

But even this simple requirement for transparency in our elections has critics, Today we’ll hear
from David Keating, the president of the Center for Competitive Politics and one of the plaintiffs
in the SpeechNow case.

Mr. Keating recently coauthored an op-ed in The Wall Street Journal titled “Mcet the Parents of
the Super PACs.” The authors take credit for the creation of Super PACs and argue that they
provide an important function of informing voters about candidates.

The authors state that, “Money is a proxy for information in campaigns.” I might agree, if the
information provided to voters was balanced and accurate. But the campaigns and their affiliated
Super PACs don’t go out and spend millions of dollars educating the public about their
candidates’ qualifications to hold elected office. Instead, they dump millions into inaccurate and
misleading attack ads about their opponents. This is bad for our democracy, is a disservice to the
voting public, and to defend it by hiding behind the First Amendment is an affront to our
Founders.

I recall the debate when we considered the DISCLOSE Act in the last Congress. Many of our
concerns then were still hypothetical. We could only guess how bad it might get. Well, now we
know. Unfortunately, our worst fears have come true. The toxic effect of the Citizens United and
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SpeechNow decisions has become brutally clear. The floodgates to unprecedented campaign
spending are open and threaten to drown out the voices of ordinary citizens.

Look at what we have scen already, and we're only in the primary season. Huge sums of
unregulated, unaccountable money are flooding the airwaves. An endless wave of attack ads,
paid for by billionaires, is poisoning our political discourse. 501¢4 “social welfare organizations’
are abusing their non-profit status to shield their donors and then funnel the money into Super
PACs.

>

The American public, rightly so, looks on in disgust. A recent Washington Post-ABC News poli
found that nearty 70% of registered voters would like Super PACs to be illegal. Among
independent voters, that figure rose to 78%. Supporters of Super PACs and unlimited campaign
spending claim they are promoting the democratic process. But the public knows better— wealthy
individuals and special interests are buying our elections.

Qur nation cannot afford a system that says ‘come on in’ to the rich and powerful. And says
‘don’t bother’ to everyone else. The faith of the American people in their electoral system is
shaken by big money. It is time to restore that faith. It is time for Congress to take back control.

There is a great deal to be done to fix our campaign finance system. I will continue to push for a
constitutional amendment that will allow comprehensive reform. But, in the interim, let’s at least
shine a light on the money. The American people deserve to know where this money is coming
from. And they deserve to know before, not after, they head to the polls. That’s what the
DISCLOSE Act will achieve.

Thank you again, Mr. Chairman, for holding this hearing. I look forward to hearing from our
witnesses. [ ask that my entire statement be included in the record.



73

Executive Summary of Rules Committee Testimony by
Democracy 21 President Fred Wertheimer

Democracy 21 strongly supports the DISCLOSE Act of 2012 and urges the Senate to act
promptly to pass the legislation. The legislation restores a cardinal rule of campaign finance
laws: citizens are entitled to know who is giving and spending money to influence their votes.
This fundamental right to know has been recognized for decades in disclosure laws passed by
Congress and in decisions by the Supreme Court that upheld the constitutionality of these laws.

The current gaping loopholes in the nation’s campaign finance disclosure laws result
from a combination of the Supreme Court’s decision in Citizens United v. Federal Election
Commission, 130 S.Ct. 876 (2010), and ineffectual FEC disclosure regulations.

This enormously damaging decision struck down the ban on corporate expenditures in
federal elections and paved the way for the rise of Super PACs and the return of secret money to
our elections. The decision also was based on the falsc assumnption that in striking down the
corporate ban, there would be effective disclosure for the independent campaign expenditurcs
that followed.

Justice Kennedy wrote for the majority in the Citizens United opinion, “A campaign
finance system that pairs corporate independent expenditures with effective disclosure has not
existed before today.” Justice Kennedy had that half right. Corporate independent expenditures
did not exist before the decision. The DISCLOSE Act of 2012 will provide the effective
disclosure the Court majority thought was constitutional, neccssary and in existence when it
issued the opinion but which in fact was not and is not there. ‘

In 2010, more than $135 million in undiscloscd, uniimited contributions were injected
into the congressional races. The amount of secret money injected into the 2012 presidential and
congressional elections is expected to dramatically grow, absent new disclosure requirements.

This has returned the country to the era of the Watergate scandals when huge amounts of
secret money were spent in federal elections. Secret money in American politics is dangerous
money. As the Supreme Court held in Buckley v. Valeo (1976), disclosure requirements “deter
actual corruption and avoid the appearance of corruption.” Secrct moncy creates the opportunity
for influence-buying that is unknown and unaccountable to the American people.

New disclosure laws were enacted during the Watergate era to address this problem. And
from the mid-1970s until 2010 there was a consensus in the country and in Congress, among
Democrats and Republican alike, in support of campaign finance disclosure. Bipartisan
congressional support for disclosure, however, disappeared in 2010,

Democracy 21 strongly urges the Senate to return to the bipartisan approach in support of
disclosure that was the rule for almost four decades. The DISCLOSE Act of 2012 is effective,
constitutional and fair and descrves the votes of Republican and Democratic Senators.
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Executive Summary

Democracy 21 strongly supports the DISCLOSE Act of 2012 and urges the Senate to act
promptly to pass the legislation. The legislation restores a cardinal rule of campaign finance
laws: citizens are entitled to know who is giving and spending money to influence their votes.
This fundamental right to know has been recognized for decades in disclosure laws passed by
Congress and in decisions by the Supreme Court that upheld the constitutionality of these laws.

The current gaping loopholes in the nation’s campaign finance disclosure laws resuit
from a combination of the Supreme Court’s decision in Citizens United v. Federal Election
Commission, 130 S.Ct. 876 (2010), and ineffectual FEC disclosure regulations,

This enormously damaging decision struck down the ban on corporate expenditures in
federal elections and paved the way for the rise of Super PACs and the return of secret money to
federal elections. The decision also was based on the false assumption that in striking down the
corporate ban, there would be effective disclosure for the independent campaign expenditures
that followed.

Justice Kennedy wrote for the majority in the Citizens United opinion, “A campaign
finance system that pairs corporate independent expenditures with effective disclosure has not
existed before today.” Justice Kennedy had that half right. Corporate independent expenditures
did not exist before the decision. The DISCLOSE Act of 2012 will provide the effective
disclosure the Court majority thought was constitutional, necessary and in existence when it
issued the opinion but which in fact was not and is not there.

In 2010, more than $135 million in undisclosed, unlimited contributions were injected
into the congressional races. The amount of seeret money injected into the 2012 presidential and
congressional elections is expected to dramatically grow, absent new disclosure requirements.

This has returned the country to the era of the Watergate scandals when huge amounts of
secret money were spent in federal elections. Secret money in American politics is dangerous
money. As the Supreme Court held in Buckley v. Valeo (1976), disclosure requirements “deter
actual corruption and avoid the appearance of corruption.” Secret money creates the opportunity
for influence-buying that is unknown and unaccountable to the American people.

New disclosure laws were enacted during the Watergate era to address this problem. And
from the mid-1970s until 2010 there was a consensus in the country and in Congress, among
Democrats and Republican alike, in support of campaign finance disclosure. Bipartisan
congressional support for disclosure, however, disappeared in 2010.

Democracy 21 strongly urges the Senate to return to the bipartisan approach in support of
disclosure that was the rule for almost four decades. The DISCLOSE Act of 2012 is effective,
constitutional and fair and deserves the votes of Republican and Democratic Senators.
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Chairman Schumer and Members of the Committee, I am Fred Wertheimer, the president
of Democracy 21. [ appreciate the opportunity to testify today in support of the DISCLOSE Act
of 2012 and why it is important for Congress to enact this essential disclosure legislation.

Democracy 21 is a nonpartisan, nonprofit organization which promotcs effective
campaign finance laws to protect against corruption and the appearance of corruption, to engage
and empower citizens in the political process and to help ensure the integrity and credibility of
government decisions and elections.

Summary

Democracy 21 strongly supports the DISCLOSE Act of 2012 and urges the Senate to act
promptly to pass the legislation.

The legislation restores a cardinal rule of campaign finance laws: citizens are entitled to
know who is giving and spending money to influence their votes.

This fundamental right to know has been recognized for decades in disclosure laws
passed by Congress and in decisions by the Supreme Court that upheld the eonstitutionality of
these laws.

The current gaping loopholes in the nation’s campaign finanee disclosure laws result
from a combination of the Supreme Court’s decision in Citizens United v. Federal Election
Commission, 130 S.Ct. 876 (2010), and ineffectual FEC disclosure regulations.

This enormously damaging decision struck down the ban on corporate expenditures in
federal elections and paved the way for the rise of Super PACs and the return of secret money to
federal elections.

The decision also was based on the false assumption that in striking down the corporate
ban, there would be effective disclosure for the independent campaign expenditures that
followed.

Justice Kennedy wrote for the majority in the Citizens United opinion, “A campaign
finance system that pairs corporate independent expenditurcs with effective disclosure has not
existed before today.” Justice Kennedy had that half right. Corporate independent expenditures
did not exist before the decision.

The DISCLOSE Act of 2012 will provide the effective disclosure the Court majority
thought was constitutional, necessary and in existence when it issued the opinion but which in
fact was not and is not there.

Polls have shown the public overwhelming supports disclosure for outside spending
groups. For example, according to a New York Times article on a New York Times/CBS News poll
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released on October 28, 2010, Americans overwhelmingly “favor full disclosure of spending by
both campaigns and outside groups.”

Unlike the DISCLOSE Act of 2010, the new DISCLOSE 2012 Act focuses solely on
disclosure requirements. It does not contain the nondisclosure provisions that were in the 2010
DISCLOSE legislation and it does not contain exceptions for any groups.

The new legislation would ensure that citizens know on a timely basis the identities of
and amounts given by donors who are funding independent campaign expenditures by tax-
exempt organizations and other groups.

The legislation would also fix the problem of untimely disclosure of the donors to Super
PACs supporting federal candidates. This problem arose in the 2012 presidential nominating
race when the disclosure of most of the donors to presidential candidate-specific Super PACs did
not occur until after the lowa caucus and the New Hampshire, South Carolina and Florida
primaries were over.

The new legislation also requires Super PACs and other “independent” spending entities
that run broadcast ads to identify in each TV ad their top five donors and the amounts they gave,
either by listing the information in the ad or by running a crawl at the bottom of the ad with the
information. The bill also requires the top official of the group to appear in each TV ad and take
responsibility for it.

The Need for Disclosure Legislation
In 2010, more than $135 million in undisclosed, unlimited contributions were injected
into the congressional races. The amount of secret money injected into the 2012 presidential and

congressional elections is expected to dramatically grow, absent new disclosure requirements.

This has returned the country to the era of the Watergate scandals when huge amounts of
secret money were spent in federal elections.

Secret money in American politics is dangerous money. As the Supreme Court held in
Buckley v. Valeo 424 U.S. 1, 43-55 (1976), disclosure requirements “deter actual corruption and

avoid the appearance of corruption,”

Secret money creates the opportunity for influence-buying that is unknown and
unaccountable to the American people.

New disclosure laws were enacted during the Watergate era to address this problem.

And from the mid-1970s until 2010 there was a consensus in the country and in
Congress, among Democrats and Republican alike, in support of campaign finance disclosure.
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Even opponents of other campaign finance reform laws supported disclosure as
appropriate and necessary to provide the public with basic information about who is raising and
spending money to influence their votes.

In 2000, for example, in response to a disclosure loophole that was allowing certain 527
groups to spend undisclosed money to influence federal elections, a Republican-controlled
Congress acted to close the loophole.

Congress passed the new disclosure legislation with overwhelming support from
Republicans and Democrats in both the House and Senate. The vote in favor of the legislation
was 385 to 39 in the House and 92 to 6 in the Senate.

Bipartisan congressional support for disclosure, however, disappeared in 2010.

Democracy 21 strongly urges the Senate to return to the bipartisan approach in support of
disclosure that was the rule for almost four decades. The DISCLOSE Act of 2012 is effective,
constitutional and fair and deserves the votes of Republican and Democratic Senators.

Impact of Citizens United Decision
The Citizens United decision changed the landscape of American politics.

The decision has brought enormous amounts of unlimited contributions and secret money
back into federal elections.

The Citizens United decision paved the way for the Super PACs that are flooding federal
elections with expenditures financed by huge contributions from the super rich, corporations,
labor unions, and other entities.

The Court’s decision allowed corporations to make unlimited independent expenditures
in federal campaigns. In the subsequent SpeechNow decision, the D.C. Circuit Court of Appeals
ruled that individuals could make unlimited contributions to groups, like Super PACs, that make
independent campaign expenditures. The FEC interpreted Citizens United to allow corporations
and labor unions to make such unlimited donations to groups, like Super PACs, as well.

The D.C. Circuit Court based its SpeechNow decision directly on the Citizens United
decision. The Circuit Court held that the Citizens United decision "resolves this appeal" stating:

In accordance with that deeision, we hold that the contribution limits of 2 U.S.C.
§ 441a(a)(1)(C) and 441a(a)(3) are unconstitutional as applied to individuals'
contributions to SpeechNow.

The result: according to a recent report by the Campaign Finance Institute, just seventeen
donors who cach gave $1 million or more accounted for Aalf of the $72 million given to the
Super PACs associated with the four remaining Republican presidential primary candidates. And
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just three donors who each gave $1 million or more were responsible for 62 percent of the $6.4
million raised by the Super PAC associated with president Obama.

The American people get the fact that Super PACs are nothing but trouble for the nation.
Nearly seventy percent of the public believes that Super PACs should be illegal. (Washington
Post/ABC News poll, March 13, 2012)

While we cannot end all Super PACs, as long as the Citizens United decision stands, we
can get rid of the type of candidate-specific Super PACs that have played a dominant role in the
2012 presidential nominating race and will spread quickly to Congress if they are not eliminated.
The Supreme Court left to Congress to define what constitutes “coordination” for purposes of
determining whether spending by outside groups is independent, as required by law and the
Court.

Democracy 21 has drafted legislation to define “coordination” that would eliminate the
kind of candidate-specific Super PACs operating in the 2012 presidential election. The
legislation is well within the bounds of the Citizens United decision.

The Citizens United decision also paved the way for unlimited, secret contributions being
injected into federal elections by 501(c) groups, including 501(c)(4) groups, that are defined by
tax law as “social welfare” organizations, and 501(c)(6) business associations, like the Chamber
of Commerce.

The Court’s decision allowed these tax-exempt groups, almost all of which are
corporations, to make unlimited independent expenditures in federal elections. These
expenditures had been prohibited prior to the decision. Ineffectual FEC regulations gutted the
contribution disclosure requirements that exist for outside spending groups.

Tax-exempt, non-profit groups are not required by tax law to publicly disclose their
donors, They could end up spending hundreds of millions of dollars in secret contributions in
the 2012 elections.

Contributions to 501(c) groups can come from corporations, labor unions, individuals and
other entities. They also can come from foreign entities. Absent effective disclosure
requirements, it is exceedingly difficult to monitor and determine if foreign money is being
illegally used by any of these groups to pay for expenditures to influence federal elections.

A number of organizations appear to be improperly claiming tax-exempt status as
501(c)(4) “social welfare™ organizations in order to keep secret the donors financing their
campaign expenditures.

Existing IRS regulations require section 501(c)(4) groups to have as their “primary
purpose” engaging in “social welfare” activities. Participation in candidate campaign activities
does not qualify as a “social welfare” activity.
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Yet some section 501(c)(4) groups, including groups that ran campaign ads in the 2010
election and are doing so again this year, have as their overriding purpose to influence elections.
They appear to be engaged primarily, if not almost exclusively, in campaign activity, in violation
of IRS rules.

Democracy 21, joined by the Campaign Legal Center, has filed several complaints at the
IRS challenging the eligibility of these groups to receive 501(c)(4) tax-exempt status and thereby
to keep their donors secret. We also petitioned the IRS last year and again this year to undertake
a rulemaking to revise and clarify its regulations that define when a group is eligible for
501(c)(4) tax-exempt status.

The fact that tax-exempt groups are not disclosing the sources of the funds they are using
to pay for campaign-related expenditures undermines the integrity of our elections. It also
undermines the integrity of the tax laws when groups improperly claim section 501(c)(4) tax-
exempt status in order to keep secret the donors whose funds are being used for campaign-relatec
expenditures in federal elections.

The DISCLOSE Act is Constitutional

The DISCLOSE Act of 2012 contains comprehensive new requirements for corporations,
labor unions, advocacy groups and trade associations to disclose to the public their campaign-
related expenditures.

Reporting organizations are required to disclose on a timely basis the campaign-related
expenditures they make and the donors whose funds are being used to pay for these expenditures.
These provisions are essential to ensure that effective campaign finance disclosures are made to
citizens — and that donors providing tens of millions of dollars to influence federal elections are
not hidden from the public through the use of conduits, intermediaries and front groups.

Since Buckley v. Valeo, the Supreme Court has upheld the constitutionality of provisions
enacted by Congress to require disclosure of campaign expenditures and the donors funding the
expenditurcs.

In Citizens United, the Supreme Court held, by an 8 to 1 vote, that disclosure
requirements for campaign expenditures “do not prevent anyone from speaking,” and serve
governmental interests in “providing the electorate with information™ about the sources of money
spent to influence elections so that voters can “make informed choices in the political
marketplace.” Importantly, the Court in Citizens United specifically noted the problems that
result when groups run ads “while hiding behind dubious and misleading names,” thus
concealing the true source of the funds being used to make campaign expenditures:

In Buckley, the Court explained that disclosure could be justified based on a
governmental interest in “provid[ing] the electorate with information” about the
sources of election-related spending. 424 U. S., at 66. The McConnell Court
applied this interest in rejecting facial challenges to BCRA §§201 and 311. 540
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U. S., at 196. There was evidence in the record that independent groups were

st

running election-related advertisements “‘while hiding behind dubious and
misleading names.” 1d., at 197 (quoting McConnell I, 251 F. Supp. 2d, at 237).

The Court therefore upheld BCRA §§201 and 311 on the ground that they would
help citizens “‘make informed choices in the political marketplace.”” 540 U. S., at
197 (quoting McConnell I, supra, at 237); see 540 U. S, at 231.

Id. (emphasis added).

The Court in Citizens United also specifically rejected the argument that disclosure
requirements can constitutionally apply only to ads which contain express advocacy (or its
functional equivalent). Indeed, a central issue raised by the plaintiff in Citizens United was
whether disclosure requirements could constitutionally be applied to broadcast ads run by the
group to promote its movie. The ads did not contain express advocacy but they did refer to a
candidate, thereby triggering existing “electioneering communications™ disclosure requirements.

In rejecting Citizen United’s challenge to the disclosure requirements, the Court said:

The Court has explained that disclosure is a less restrictive alternative to more
comprehensive regulations of speech. See, e.g.. MCFL, 479 U. S., at 262. In
Buckley, the Court upheld a disclosure requirement for independent expenditures
even though it invalidated a provision that imposed a ceiling on those
expenditures. 424 U. S., at 75-76. In McConnell, three Justices who would have
found §441b to be unconstitutional nonetheless voted to uphold BCRA’s
disclosure and disclaimer requirements. 540 U. S, at 321 (opinion of
KENNEDY, J., joined by Rehnquist, C. J., and SCALIA, J.). And the Court has
upheld registration and disclosure requircments on lobbyists, even though
Congress has no power to ban lobbying itself. United States v. Harriss, 347 U. 8.
612, 625 (1954) (Congress “has merely provided for a modicum of information
from those who for hire attempt to influence legislation or who collect or spend
funds for that purpose™). For these reasons. we reject Citizens United’s
contention that the disclosure requirements must be limited to speech that is the
functional equivalent of express advocacy.

Id. at 916 (emphasis added).

Even for the ads at issue in Citizens United “which only attempt to persuade viewers to
see the film,” and that “only pertain to a commercial transaction,” the Court found there was a
sufficient “informational interest™ to justify a disclosure requirement in the fact that the ads
referred to a candidate in an election context. Id.

Additionally, the Court in Citizens United noted that among the benefits of disclosure is
increased accountability, and in particular the accountability of corporations to their shareholders
when corporate managers decide to spend shareholder money to influence federal elections:
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Shareholder objections raised through the procedures of corporate democracy, see
Bellotti, supra, at 794, and n. 34, can be more effective today because modern
technology makes disclosures rapid and informative. . . .With the advent of the
Internet. prompt disclosure of expenditures can provide shareholders and citizens
with the information needed to hold corporations and elected officials accountable
for their positions and supporters. Shareholders can determine whether their
corporation’s political speech advances the corporation’s interest in making
profits, and citizens can see whether elected officials are ““‘in the pocket’ of so-
called moneved interests.” 540 U. S., at 259 (opinion of SCALIA, J.}; see MCFL,
supra, at 261. The First Amendment protects political speech; and disclosure
permits citizens and sharcholders to react to the speech of corporate entities in a
proper way. This transparency enables the electorate to make informed decisions
and give proper weight to different speakers and messages.

Id. at 916 (emphasis added).

While a bare majority of five Justices in the Citizens United case voted to unleash
campaign spending by corporations in federal elections, eight of the nine Justices in the same
case strongly endorsed disclosure as a means to “provide shareholders and citizens with
information needed to hold corporations and elected officials accountable for their positions and
supporters,” and recognized that “transparency enables the electorate to make informed
decisions.”

The rationale of the Supreme Court in upholding the constitutionality of disclosure in
Citizens United is directly relevant to the DISCLOSE Act. The Court’s focus on “groups hiding
behind dubious and misleading names,” 130 S.Ct. at 914, goes directly to the central rationale of
the Act’s requirement that groups engaging in campaign-related spending disclose the donors
whose funds are being used to pay for campaign-related expenditures. This disclosure
requirement will provide the public with information about the true source of funding for
campaign ads and will thereby allow the public to “make informed choices in the political
marketplace.” Id.

Congress is unquestionably acting within its constitutional power by requiring groups
engaged in campaign-related expenditures to disclose their spending and the donors whose funds
are being used to pay for these expenditures. The DISCLOSE Act addresses the problem of
generically named front groups and conduit groups being employed to mask the true sources of
money used to fund campaign ads.

As the Supreme Court has noted, disclosure requirements do not “prevent anyone from
speaking,” but they do serve the interests of “transparency,” accountability and promoting
informed decision-making by voters. The DISCLOSE Act of 2012 furthers these important
goals that have been endorsed by the Supreme Court,
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Responses to Objections Raised

Critics of disclosure legislation have raised constitutional objections to disclosure
legislation, but these objections lack validity.

For example, critics have complained that disclosure of donors to groups that make
campaign-related expenditures will “chill” such donations. The Supreme Court considered and
rejected this argument in Citizens United as a general basis for invalidating disclosure
requirements. A disclosure requirement might be unconstitutional as applied to a specific
organization but only if that organization could show “a reasonable probability that the group’s
members could face threats, harassment, or reprisals if their names were disclosed.” Citizens
United, 130 S.Ct. at 916. Absent such a showing, disclosure requirements are not invalid
because of a general and theoretical concern about chilling donations.

Further, the DISCLOSE legislation has a number of built-in protections for donors to an
organization. A group can set up a separate bank account for its spending on campaign-related
expenditures and use only those funds for such expenditures. Under these circumstances, only
the donors of $10,000 or more to this separate account must be diselosed. All other donors to the
organization would not be disclosed. In addition, any donor can restrict his or her donation to
the organization from being used for campaign-related expenditures. If the group agrees to the
restriction and segregates the money, the identity of the donor is not disclosed. These measures
allow donors and groups to ensure that donors whose funds are not used for campaign-related
expenditures are not subject to any disclosure.

Critics also charge that the disclosure legislation will force groups to disclose their
membership lists, in violation of the Supreme Court’s ruling in NAACP v. Alabama.

This is not correct.

First, the legislation requires disclosure only of donors who give more than $10,000 in a
two-year election cycle to a group which engages in campaign-related spending. That will
exclude the vast majority of donors to and members of most membership organizations, and
require disclosure only of large donors to such groups. Furthermore, the legislation provides for
the additional protections cited above that allow donors to an organization to avoid any
disclosure as long as their funds are not being used to make campaign-related expenditures.

Second, the Supreme Court in McConnell v. FEC, 540 U.S. 93 (2003), rejected the
argument that campaign finance disclosure was similar to the disclosure of membership lists that
was struck down in the NA4CP case. The Court said, “In Buckley, unlike NAACP, we found no
evidence that any party had been exposed to economic reprisals or physical threats as a result of
the compelled disclosure.” Id. at 198. Absent a showing by a specific organization of a
reasonable probability of threats, harassments or reprisals to the group’s donors, campaign
finance disclosure requirements are constitutional.
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The $10,000 threshold for disciosing donors appropriately balances the interest in privacy
for donors to groups with a major purpose other than to influence elections with the interest of
citizens in knowing who is financing campaign-related expenditures to influence their votes. The
$10,000 threshold achieves this balance by requiring disclosure only of substantial donors to
such groups whose funds are used to pay for campaign-related expenditures.

Critics also contend that disclosure requirements will impose an unreasonable burden on
groups wishing to engage in campaign-related spending. But the legislation only requires a
group to disclose its donors of $10,000 or more over a two-year election cycle. For most
membership organizations, this will require the reporting of only a relatively small number of
donors. Further, any group that wants to limit the scope of its disclosure obligations can set up a
separate bank account from which to make all of its campaign-related expenditures. If it does
this, the group is required to disclose only the donors of $10,000 or more to that separate
account, not all of the donors to the organization.

And contrary to the view of some critics of disclosure, the privacy rights of donors are
respected as well by the legislation. Any donor to an organization is permitted by the legislation
to “restrict™ his or her donation from use for campaign-related expenditures. If the recipient
organization accepts the restriction and segregates the money, the identity of the donor is not
subject to disclosure. By this means, donors concerned about privacy can take steps to ensure
that their identity is not disclosed.

Some critics may object to the expanded time frame for disclosure of “electioneering
communications” in the bill and claim it is overbroad because it triggers disclosure for broadcast
ads that mentions a congressional candidate in the year of the election {and for presidential
candidates, starting 120 days before the first primary).

The legislation, however, appropriately reflects the realities of the current campaign
season. The post-Citizens United experience shows that outside spending groups are running
broadcast ads to influence federal elections throughout the course of the election year, and even
carlier. The calendar year of an election is an appropriate period to cover because broadcast ads
to influence voters are run by outside groups throughout the election year, and campaigns are in
full swing during this period. Even if broadcast ads mentioning candidates also discuss issues,
the ads can and will influence voters. Citizens are accordingly entitled to know the identity of the
groups spending money for these ads as well as the donors who funds are being used to pay for
the expenditures. Further, as discussed above, the Supreme Court has rejected the notion that
disclosure is limited only to ads which contain express advocacy or the functional equivalent of
express advocacy.

As Justice Scalia wrote in a concurring opinion upholding disclosure requirements in a
case about petition signers for ballot measures: “Requiring people to stand up in public for their
political acts fosters civic courage, without which democracy is doomed.”
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Conclusion
History tells us that secret money in elections is dangerous and leads to scandals.

This is not history we should repeat by allowing hundreds of millions of dollars in
undisclosed contributions to be laundered into federal elections through outside spending groups.

The DISCLOSE Act of 2012 addresses this problem effectively, constitutionally and
fairly.

Democracy 21 strongly urges Senators to support and promptly pass the DISCLOSE Act
of 2012.
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defend the constitutionality of campaign finance laws and their proper interpretation and
enforcement. The legal team is headed by the law firm of WilmerHale and its Supreme Court
litigation is led by WilmerHale partner Seth Waxman, former U. S. Solicitor General.
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Summary of Statement by David Keating
President, Center for Competitive Politics

While the stated goal of S. 2219 is to increase disclosure of spending to elect or defeat candidates,
this radical proposal will chill speech, force nonprofits to radically alter their fundraising and
public advocacy efforts, and hijack 25% or more of any advertising in an election year that merely
mentions the name of a congressman. Not surprisingly several provisions in the legislation also
present significant First Amendment problems, which will generate litigation that has a good
chance of success.

There are six key flaws in the bill.

1. The bill would force nonprofits to radically alter their fundraising and public advocacy
efforts as nearly all broadcast ads aired in an election year that mention the name of a
congressman would be covered by the bill.

2. It would force nonprofits to cut their ad copy by 25% or more in many cases.

3. The bill is a solution in search of a problem. Current law already requires disclosure of all
spending on independent expenditures and electioneering communications and all
contributions to further such communications.

4, The bill would add a new and complicated bureaucratic disclosurc regime to federal
campaign finanee law while federal elections are in full swing. The FEC would not have
time to draft clarifying rules.

5. The new definition of the “functional equivalency of express advocacy” is vague.

6. The rule regarding covered transfers is probably unenforceable, and would be a nightmare
for many non-profits.

As a result of the burdensome new requirements, the legislation would cause nonprofit’s
fundraising costs to go up dramatically or cause donations to decline, or some combination of the
two. Alternatively, many groups would avoid lobbying ads during even numbered years, which is
when many important bills become law.

The new television ad disclaimers would take 7-8 seconds or more to speak and the radio ad
disclaimers would take 20 seconds or more. Such absurdly long disclaimers would silence many
groups or make ads unaffordable.

Conclusion
S. 2219 piles enormous costs on nonprofits and other speakers — costs that are certain to chill

speech, and which appear intended to accomplish indirectly, through costly and arbitrary
compliance provisions, what the Congress may not do directly: silence disfavored speakers.
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Statement of David Keating
President, Center for Competitive Politics
Before the Committee on Rules and Administration
United States Senate
March 29, 2012

Mr. Chairman and members of the Committee, thank you for inviting mc to prcsent our analysis
of §. 2219, a bill which would expand campaign finance regulations.

While the stated goal of the legislation is to increase disclosure of spending to elect or defeat
candidates, this radical proposal will chill speech, force nonprofits to fundamentally alter their
fundraising and public advocacy efforts, and hijack 30% or more of any advertising in an
election year that merely mentions the name of a congressman.

Not surprisingly, several provisions in the legislation also present significant First Amendment
problems, which will generate litigation that has a good chance of success.

Additionally, if approved, the legislation would go into effect on July 1, 2012. Changing the
basic ground rules for campaign finance so far into an election vear would be unprecedented.
McCain-Feingold, which was considered and debated for years, still only went into effect for the
following election cycle.

Key Flaw #1: The bill would force nonprofits to radically alter their fundraising and public
advocacy efforts.

Current law defines a so-called “electioneering communication” as a broadcast ad that mentions
the name of a candidate within 60 days prior to a general election or 30 days before a primary.
The bill would radically expand that definition. The new time period would be from January 1 to
Election Day of each election year for congressional candidates.

Therefore, if the bill became law the following ad would be considered an electioneering
communication subject to burdensome restrictions if aired on January 2 of an even numbered
year in the district of a hypothetical congressman John Doe who is running for reelection and
faces a September primary:

{Pelosi]: Hi. I'm Nancy Pelosi, lifelong Democrat and former Speaker of the House.
[Gingrich]: And, 'm Newt Gingrich, lifelong Republican and 1 used to be Speaker too.
[Pelosi]: We don't always see eye-to-eye, do we, Newt?

[Gingrich]: No, but we do agree that our country must take action to address climate change.

1
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[Pelosi]: We need cleaner forms of energy and we need them fast.
[Gingrich]: If enough of us demand action from our eaders, we can spark the innovation we
need.
On screen: Call Congressman John Doe and urge him to vote for HR 10000.
202-224-3121
Paid for by American Action for the Environment

1 think most people would agree that there is no justification for forcing any additional disclosure
on such an ad by this hypothetical group. Yet this legislation would do just that.

American Action for the Environment (AAFE) would face several bad choices in funding such
an ad. It might have to disclose all donors, as proposed by the bill, to the public, several of
whom might work for utilities or coal industries. Those donors might have supported the
group’s clean water efforts in response to an appeal for funds on that specific basis, but had not
thought to earmark their checks.

Under the bill AAFE would report these donors to the FEC, where they would be publicly listed,
and several might find it hard to keep their jobs. Worse yet, imagine if one of the donors didn’t
even agree with the ad, but was listed as a major donor on the ad itseif.

Under the Act, AAFE could set up a special bank account and deposit into it only funds from
donors who want to support ads that might run in even-numbered years. But that would
massively complicate their fundraising efforts, which are already difficult in this economy.
Besides, the Supreme Court has already noted, in Citizens United v. FEC, that the existence of an
alternative way of engaging in speech — in that case PACs — did not save a prohibition on the use
of general-treasury funds to pay for political advertisements.

What would certainly happen is that AAFE’s fundraising costs would go up dramatically, or
their donations would decline, or some combination of the two. Alternatively, many groups
would avoid lobbying ads during even numbered years, which is when many important bills
become law.

And what of their donors? The Act’s segregated funds provisions require donors to choose
between their rights under NAACP v. Alabama, the seminal case that allows advocacy groups to
shield their membership lists, and their rights under Citizens United. Under this law, they cannot
exercise both by keeping membership payments and donations private while still contributing to
a group’s general fund.

Kev Flaw #2: It would force nonprofits to cut their ad copy by 25% or more in many cases.

Since our hypothetical ad would now be defined as an electioneering communication, Action for
the Environment would be required to speak a very long disclaimer.

What do you suggest they cut from the ad?
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Here is the absurd spoken disclaimer that appears would need to be substituted for much of the
television ad copy.

I am John Smith, the chief executive officer of American Action for the Environment,
and American Action for the Environment approves this message.

When [ tried speaking this disclaimer, it took me 7-8 seconds. Some persons have longer names
or titles, and some groups have longer names, such as The American Academy of
Otolaryngology—Head and Neck Surgery that would make the disclaimer far fonger.

Now if this was a radio ad, here is what would have to be spoken today:
Paid for by American Action for the Environment.
Under the bill it appears the required spoken disclaimer would be as follows:

Paid for by American Action for the Environment

www dot AmericanActionfortheEnvironment dot org (or the address or phone)

Not authorized by any candidate or candidate’s committee.

I am John Smith, the chief executive officer of Amcrican Action for the Environment,
and American Action for the Environment approves this message.

Major funders are Ronald B. Coppersmith and Donald Wasserman Schuitz

This disclaimer took me 20 seconds to speak. How are groups supposed to purchase 30 second
radio ads, a common length for radio ads?

Although this legislation does provide for the FEC to exempt communications from the top two
funders list disclaimer if that imposes a hardship, the bill does not allow the FEC time to craft
regulations defining what constitutes a “hardship,” meaning organizations wishing to speak
during the 2012 elections will be forced to guess whether the FEC will find after-the-fact that
their specific situation warrants a hardship exemption.

Even beyond 2012, however, either the law would gut advertising on politics and issues, or the
FEC would have to craft a “hardship exemption™ that essentially exempted all ads of 30 seconds
or less — in which case, why include this provision in legislation at all? It is not clear that the
FEC would have any statutory authority to write an exemption other than for listing major
donors.

The issue of unconstitutional compelled speech is also still alive -- not only are citizens and
organizations forced to engage in government-required speech, but the very real possibility exists
that donors to organizations will be forced to be listed on an ad implying they “approve” of a
particular commercial when in fact they may have little interest or may even oppose the
particular expenditure. This is because the bill does not limit identification of “major funders” to
those who give or were solicited to support independent expenditures or electioneering
communications, but also includes persons or groups that give to an organization’s general

treasury.
3
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Finally, what does the disclaimer showing the group’s leader accomplish? Viewers and listeners
would learn something about John Smith — his sex, weight, appearance, race, age and accent. But
nothing additional about AAFE. How does this “disclose” anything relevant to judging AAFE’s
message? Do we want speech — whether it concerns issues or candidates — to be judged on that
basis?

Key Flaw #3: The bill is a solution in search of a problem. Current law already requires

disclosure of all spending on independent expenditures and electioneering communications
and ali contributions to further such communications.

[ think it is appropriate to review and illustrate some of the disclosures already required by law.

Current 2 U.S.C. 434(c) requires that groups report independent expenditures greater than $250.
This includes the name of the group, individual, or other entity that is doing the spending, the
date on which it occurred, the amount spent, the candidate who is supported or apposed by the
independent expenditure, the purpose of the expenditure and a statement certifying the
expenditure was made without coordination between the party authorizing the communication
and the candidate whom it promotes. This regulation requires that the reporting follow the
money—both who gives and who receives. For example, in the recent Massachusetts Senate
race, TeaPartyExpress.org spent hundreds of thousands on independent expenditures. However,
their political action committee, called Our Country Deserves Better PAC, was the source of the
funds. A simple search of the FEC website shows that both of these names are listed on the filing
papers, along with the names of any person who donated money that furthered the production of
the communication. An example is shown below:

SCHEDULE A

ITEMIZED RECEIPTS
Al Listed Line Numbers

Committee: OUR COUNTRY DESERVES RETTER FAC - TEAPARTYEXPRESS.ORG
Thare s ¢ 5tad o 111 Tpuinnd Racolpie

Pirplaving | through §00

Erviows Tue Poraiig
i Enplorey Duie T
HCantobator’s Name 2
iContdubor’s Abdme Secmpation e !
h ! MermoDercclption | Tt [
QUONTEN WARD B
{Po BOX 8000 4263
IMESQUETE. Hevada 89034
- DON WILLIAMS
1615 EVE DRIVE
ICONCORD, Culfoanin 34520
Dr. DONALD LIDSTER B N
7-109 EL MEFARA 0350
ALM DESERT, California 92050
IRODERT MAVFIELD tG050
11308 FICKFAIR EEED
USTIR, Texas 79750
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122187 COVERT ROAD RRTET 00
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Reporting also follows where the money in independent spending goes. A separate tab on the FEC
report shows the disbursements by the group—to whom each payment was made and for what
purpose. Consider the example below:

RUSSO MARSH + ASSQCIATES, INC.

PO BOX 1863
SACRAMENTO, California 95812

Purpose of Experditare: Email Newslstter Costs
Narne of Federal Candidate sapported ox opposed by expenditure: Scott Brovm
Office Saught: Senate

State is Massaclusetts in District

Date Expended = 010872010

Person Completing Form: Betty Preslay

Diate Signed = 02/18/2010

Amount Expended = $12027.73
Calendar YTD Per Elaction for Office Sought= $34867L.17

RUSSO MARSH + ASSOCIATES, INC.

PO BOX 1863
SACRAMENTO, Califorria 5812

Purpose of Expenditure: Internet Hewslatter Costs - Candidate Specifie

Name of Federal Candidate supported or opposed by expenditure: Seott Brown
Office Sought: Senate

State is Massachusetts in District

Data Expanded = 0110972010

Person Completing Form: Betty Presley

Date Signed = 02/18/2010

Amount Expended ~ $10500.00
Calendar YTD Per Election for Office Sought = $343671.17

2 U.S.C. 434(f) requires groups to report “electioneering communications™ when they exceed
$1,000.

Current law also requires reporting of “electioneering communications.” This mandates that the
identity of the person making the disbursement, any person sharing or exercising direction or
control over the activities of such person, the custodian of the books and accounts of the person
making the disbursement, the principal place of business of the person making the disbursement
(if not an individual), each amount exceeding $200 that is disbursed, the person to whom the
expenditure was made and the election to which the communication pertains be disclosed.
Contributions made by individuals that excced $1,000 are disclosed, accompanied by the
individual’s name and address.

As with independent expenditures, the reporting of electioneering communications also tracks the
money. Looking again at the Massachusetts Senate election in January 2010, a quick search of the
FEC database shows that the ambiguous-sounding group “Citizens for Strength and Security”
spent $265,876.96 for a communieation on Jan. 13, 2010. While the name of the group may not
reveal much, the list of donors who funded the electioneering communication do—the eight
donations listed came from two labor unions, the SEIU and Communications Workers of America.
Such concerns that corporations like Exxon could set up “shadow groups” through which to funnel
money for political advertisements are unfounded. That spending would be tracked just as the
disbursements by “Citizens for Strength and Security” were.
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Similarly, non-profit groups, such as 501(c)(4)s, are also subject to the same kind of disclosure
when they commit to running electioneering communications. FEC records show that Susan B.
Anthony List Inc., a 501(c){4), spent $32,840.00 on creating and airing a radio advertisement
called “Truth.” The funding for the ad came from ancther group, Wellspring Committee, Inc,

which

is clearly identified on the form.

Images 28991364108

SCHEDULE

9-A

Donation{s) Received

PAGE 34

A, Full Name of Donor

Date of Recaipt

Wellspring Gommittee, Inc u 5 b Y ¥ v v
- 05 16 2008
| Maifing Address of Donar
: 5502 Neison Lr Amount
H 43120.00
City State Zip
Managsas VA 20110 TransctioniD: FO2.000001
image# 28991364106
SCHEDULE 9-B PAGE 474
Disbursement(s) Made or Obligations
A, Full Name (Last. First. Middie Initial) of Payee Date of Disbursement or Obligation
SAH Media uow Y ¥ oY ¥
Mailing Address of Payse 05 19 2008
2204 Countryside Drive Amount
City State Zip Code 22840.00
Sitver Spring MD 20008 Communication Date
Name of Employer Oecupation e o2 ¥ gu 3e”
Transction D :  F32.000001

Purpose of Disbursement tincluding titles} of communication(s

Truth Padic Ad

Other disclosures required by existing law

In addition to the above reporting requirements, existing law requires that any organization
organized under section 527 of the tax code that does not file with the FEC (other than for

6
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electioneering communications or independent expenditures) must also report its donors who give
more than $200 in the calendar year with the IRS, and that information is publicly

listed. Moreover, any group whose “major purpose” is the funding of express advocacy
expenditures—whether organized under section 527 or some other provision—would also become
a PAC, subject to additional, ongoing reporting to the FEC, including the names of all donors of
more than $200 to the group. Finally, as noted previously, all independent expenditures and
electioncering communications already must include “disclaimers” clearly stating who is paying
for the ad.

Key Flaw #4: The bill would add a new and complicated bureaucratic disclosure regime to
federal campaign finance law while federal elections are in full swing,

The legislation does not provide time for the FEC to update its regulations, ensuring that groups
wishing to speak would face confusion and uncertainty about what is permitted and how to report
undecr the new laws—perhaps the intent of incumbents wary of criticism. Groups would have to
choose between disclosing all their donors (violating the right of anonymous association
established in NAACP v. Alabama) and sctting up a separate account for campaign activity
(violating Citizens United’s holding that nonprofits, businesses and unions may spend from their
general treasuries).

Similarly, donors—inany unsophisticated grassroots activists unfamiliar with the laws—would
have to affirmatively request that their funds not be used on campaign activity to remain
anonymous. Current law mandates disclosure only when funds are given to further independent
expenditures or electioneering communications. This is sufficient to provide transparency. And it
avoids the misleading possibility that contributors to a group, whether the NRA or the Sierra Club,
who do not specifically earmark their contributions for such ads, may be associated with
advertisements they had no part in developing, and with which they may disagree.

Key Flaw #5: The new definition of the “functional equivalency of express advocacy” is
yague.

There is a new “functional equivalency of express advocacy” standard in the bill. Despite claiming
to be a “pure disclosure™ proposal, it adds a new and indecipherable definition to a core element of
campaign finance law. To remind the Committee, the bill states that any ad must be treated as an
independent expenditure if it:

Expressly advocates the election or defeat of a clearly identified candidate, or is the
functional equivalent of express advocacy because, when taken as a whole, it can be
interpreted by a reasonable person only as advocating the election or defeat of a candidate,
taking into account whether the communication involved mentions a candidacy, a political
party, or a challenger to a candidate, or takes a position on a candidate’s character,
qualifications, or fitness of office.

What does that mean? Doubtless, I could show 50 ad scripts to this committee, and its members
would disagree as to which are issue advocacy and which are “the functional equivalent of express
advocacy.” And if individuals who have gone through federal elections cannot agree, how can
grassroots organizers, many of whom may be new to politics? How is a group to know, in
advance, that it has not run afoul of this vague provision? How is it anything but an invitation to
burdensome and costly investigations by federal officials?



95

Finally, even provisions that create specific burdens are themselves vague. I have already
discussed the requirement that advertisement disclaimers include a list of major donors. But,
unlike the heavily regulated “stand by your ad” provisions, no language is mandated for this
section of the disclaimers. And the FEC will have no time to provide guidance. How are speakers
supposed to know what they can and cannot do when the disclaimer that must be attached to every
last ad may be the source of a federal penalty?

Key Flaw #6: The rule regarding covered transfers is probably unenforceable, and will be a
nightmare for many non-profits.

The bill requires any entity transferring $1000 or more in funds to a “covered organization™ to
disclose its donors if the donor knew or “should have known” that the “covered organization” - a
definition that includes corporations, labor unions, trade associations, 527s, and non-profit
501(c)(4) organizations - would make expenditures or electioneering communications of $50,000
or more in the coming two years, or had made such expenditures in the prior two years. The look-
back requirement is bad enough; a donor may not know of those expenditures by another,
unrelated organization, and has no safe-harbor even if it inquires of the receiving organization and
receives an innocent but incorrect answer. The look-forward requirement, however, is worse. If
the donating organization does not “designate{], request[], or suggest[]” that the donation be used
for “campaign-related disbursements,” and does not make the donation in request to a “solicitatior
or other request” for “campaign-related disbursements,” and does not “engage(] in discussions ...
regarding ... campaign-related disbursements™ - all separate liability triggers - how is it supposed
to know that the organization will spend $50,000 on “campaign related disbursements™?

The provision seems designed to trip up the unwary and provide a means for post-hoc
investigations of unsuspecting organizations.

Conclusion
S. 2219 piles enormous costs on nonprofits and other speakers ~ costs that are certain to chill

speech, and which appear intended to aceomplish indirectly, through costly and arbitrary
compliance provisions, what the Congress may not do directly: silence disfavored speakers.
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David Keating

David Keating is the president of the Center for Competitive Politics (CCP), the
leading organization dedicated solely to protecting First Amendment political rights.

In 2007 Mr. Keating founded the organization SpeechNow.org due to his
frustration by the incessant attacks on the First Amendment. His goal was to give
Americans who support free speech a way to join together, pool their resources, and
advocate for federal candidates who agree with them—and work to defeat those who do
not.

At that time, current campaign finance laws were restricting SpeechNow.org’s
ability to engage in independent expenditures due to burdensome contribution limits on
their donors. This led to the court case SpeechNow.org v. FEC and the result was a ruling
by the federal courts that such a law was indeed unconstitutional. This ruling created
what has now become known technically as an Independent Expenditure Only Political
Committee, also known as a Super PAC.

Prior to becoming president of CCP, he was the executive director of the Club for
Growth. He has played a key role in helping the Club grow its membership and influence
in public policy and politics.

For many years, Mr. Keating served as executive vice president of the National
Taxpayers Union. Mr. Keating also served as the Washington Director of Americans for
Fair Taxation, a tax reform group that promotes passage of the FairTax to replace the
income tax.

In May 1996 he was appointed to the National Commission on Restructuring the
Internal Revenue Service by then Senator Bob Dole because of his leading role in the
development and passage of the Taxpayers® Bill of Rights. The Commission’s report was
released in June 1997, and served as the basis for legislation approved by Congress in
1998, which included a further expansion of taxpayers' rights as advocated by Mr.
Keating during his work on the Commission.

He also played key roles in passage of income tax indexing legislation to prevent
inflation from boosting taxpayers into higher tax brackets and passage of a bill to protect
innocent spouses from being dunned by the IRS for unfair tax debts.
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Richard L. Hasen
Executive Summary of Testimony on S.2219,
“The Democracy is Strengthened by Casting Light on Spending in Elections Act of 2012~,
before United States Senate Committee on Rules and Administration,
March 29, 2012

Thank you very much for the opportunity to appear before you today to testify about
Senate Bill 2219, which would restore an effective set of disclosure tools to federal campaign
finance law. [ have written extensively about campaign finance law, and in particular about
campaign finance disclosure laws and the limits of such laws under the First Amendment. I
strongly support the proposed legislation as a way of closing loopholes and requiring the
disclosure of information that will deter corruption, provide the public with relevant information,
and allow for the enforcement of other laws—such as the bar on foreign money in U.S. elections.
The proposed legislation uses high dollar thresholds and enables contributors to tax exempt
organizations to shield their identity when making non-election-related contributions. These
steps ensure that First Amendment rights of free speech and association are fully protected.

In my testimony I will briefly explain (1) why changes in campaign finance law and
practice have made this legislation necessary; (2) the benefits of this bill for American
democracy; and (3) the clear constitutionality of the bill in the face of the argument that it will
chill speech protected by the First Amendment. Put briefly, the rise of 501(c)(4) and other
groups allows donors to shield their donations from public view, depriving the public of valuable
information and depriving the government of a valuable anticorruption tool. Full disclosure
helps voters make informed decisions, as recent experience with one-sided spending in a
California ballot race illustrates. Finally, courts have examined the extent to which campaign
finance disclosure can lead to harassment. Courts have found that even in the case of
controversial issues such as gay marriage, harassment is rare. Nonetheless, to preserve
individuals’ informational privacy, high threshold limits, as set in this bill, are appropriate.

Although members of the Supreme Court divided strongly in Citizens United over the
constitutionality of limits on corporate spending in elections, they voted 8-1 to sustain broad
disclosure requirements against constitutional challenge. It is my hope that the Senate will once
again return to overwhelming bipartisan agreement in favor of campaign finance disclosure.
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Chairman Schumer, Ranking Member Alexander, and Senators on the Rules
and Administration Committee:

Thank you very much for the opportunity to appear before you today to testify about
Senate Bill 2219, which would restore an effective set of disclosure tools to federal campaign
finance law. I have written extensively about campaign finance law, and in particular about
campaign finance disclosure laws and the limits of such Jaws under the First Amendment.’ 1
strongly support the proposed legislation as a way of closing loopholes and requiring the
disclosure of information that will deter corruption, provide the public with relevant
information, and allow for the enforcement of other laws——such as the bar on foreign money in
U.S. elections. The proposed legislation uses high dollar thresholds and enables contributors to
tax exempt organizations to shield their identity when making non-election-related
contributions. These steps ensure that First Amendment rights of free speech and association
are fully protected.

In my testimony I will briefly explain (1) why changes in campaign finance law and
practice have made this legislation necessary; (2) the benefits of this bill for American
democracy; and (3) the clear constitutionality of the bill in the face of the argument that it will
chill speech protected by the First Amendment. Although members of the Supreme Court
divided strongly in Citizens United over the constitutionality of limits on corporate spending in
elections, they voted 8-1 to sustain broad disclosure requirements against constitutional
challenge.? Tt is my hope that the Senate will once again return to overwhelming bipartisan
agreement in favor of campaign finance disclosure.

1. Why Changes in Campaign Finance Law Have Made This Legislation Necessary

Congress first enacted meaningful disclosure provisions in 1974, in the wake of
Watergate.” The 1974 Amendments to the Federal Election Campaign Act imposed broad
disclosure requirements on candidates, party committees, and political action committees
(PACs), and all who would spend money on election-related advertising. In 1976, the Supreme
Court in the Buckley v. Valeo case” upheld the Act’s disclosure requirements, even for very

! I have primary responsibility for drafting and updating the campaign finance chapters in DANIEL LOWENSTEIN,
RICHARD L. HASEN, & DANIEL P. TOKAJI, ELECTION LAW-—CASES AND MATERIALS (4th ed. 2008 & 2011 Supp.).
Chapter 18 covers campaign finance disclosure in depth. My most recent article exploring the Supreme Court’s
approach to campaign finance regulation is Richard L. Hasen, Citizens United and the lllusion of Coherence, 109
MICHIGAN LAw REVIEW 581 (2011). I have written the following articles specifically on the topic of campaign
finance disclosure: Richard L. Hasen, Chill Out: A Qualified Defense of Campaign Finance Disclosure in the
Internet Era, JOURNAL OF LAW AND PoLITICS (forthcoming 2012), draft available at:
http://papers.sstn.comy/sol3/papers.cfm?abstract id=1948313 and draft placed on file with this Committee; Richard
L. Hasen, The Surprisingly Easy Case for Disclosure of Contributions and Expenditures Funding Sham
Issue Advocacy, 4 ELECTION LAW JOURNAL 251 (2004); and Richard L. Hasen, The Surprisingly Complex Case for
Disclosure of Contributions and Expenditures Funding Sham Issue Advocacy, 48 UCLA LAW REVIEW 265 (2000).
1 have also written articles about campaign finance disclosure for the popular media, most recently, Richard L.
Hasen, Show Me The Donars: What's The Point of Campaign Finance Disclosure? Let’s Review, SLATE, Oct. 14,
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modest contributions and spending, against First Amendment challenge, while recognizing that
any group which could demonstrate a threat of harassment is constitutionally entitled to an
exemption from disclosure. However, the Buckley Court found part of the disclosure law to be
vague, and it interpreted the law to apply only to what has come to be known as “express
advocacy,” advertising such as “Vote for Senator X.” The result of this interpretation was that
contributions and spending for many “issue advocacy™ ads went unreported.

Congress fixed the vagueness problem in the Bipartisan Campaign Reform Act of 2002,
or “BCRA” (commonly known as McCain-Feingold).> Among other things, BCRA requires
disclosure of contributions and spending on so-called “electioneering communications,” which
are radio and television advertisements featuring a federal candidate and broadcasting to a wide
audience close to the election. The Supreme Court upheld the disclosure provisions in the
McConnell v. FEC case,® and held that the provisions could be applied to a broad array of
ads—even those that are not the functional equivalent of express advocacy——in the Citizens
United case.”

Justice Kennedy’s opinion for the Court in Citizens United case incorrectly assumed that
current federal disclosure laws work effectively. He said that “A campaign finance system that
pairs corporate independent expenditures with effective disclosure has not existed before
today...With the advent of the Internet, prompt disclosure of expenditures can provide
shareholders and citizens with the information needed to hold corporations and elected officials
accountable for their positions and supporters.”

Unfortunately, the world Justice Kennedy imagined has not materialized. The main
problem is that many political groups, which used to organize either as PACs or as 527
organizations, are no longer using these organizational forms. PACs and 527 groups must
regularly disclose their contributions. Many political groups are now using the 501(c)(4) or
other types of organization that require no public disclosure of contributors.” The information is
released only to the IRS. A strong argument could be made that some of these groups are
violating both the Internal Revenue Code—by not have a primary purpose of “social
welfare”—and the Federal Election Campaign Act—by not registering as political committees
despite having a major purpose of influencing federal elections. Lack of enforcement by these
agencies and uncertai